International Journal of Law in Context, 12,1 pp. 24—41 (2016) © Cambridge University Press 2016
doi:10.1017/S1744552315000373

The transition to a democratic Portuguese judicial
system: (delaying) changes in the legal culture*

Jodo Paulo Dias’

Abstract

The Revolution of 25 April 1974 had a strong impact on justice in Portugal. Initially, it can be said that
there was evidence of a process of democratisation involving the judicial structures, together with effective
improvements to conditions allowing for independent and autonomous professional performance.
However, in analysing the course of judicial reforms, it can be seen that changes took place more on a
legislative level than in terms of the performance of the courts, proving that the evolution of the
judicial system still demands a change of the legal culture. Therefore, the objective of this paper is to
reflect on the evolution of the legal architecture in Portugal, seeking to determine whether the
transition to a democratic judicial system is complete or whether, on the contrary, we are still faced
with the process of justice in transition, delaying any changes in the curvent legal culture.

. Justice(s), democratisation, protagonists and social change: forty years
after the Revolution

The analysis of democratisation processes in various countries that have experienced dictatorships,
such as Spain, Greece, Portugal or, more recently, Eastern and Central European countries, ‘tends to
present the construction of an independent judiciary either as an automatic consequence of the
institutionalisation of democracy, or as one of the ceteris paribus conditions under which the
behaviour of political actors unfolds’ (Magalhées, 1995, p. 51). The courts and the judicial system
as a whole are not, in general, a priority for the new political actors, who are more concerned
with stabilising the political system, the functioning of public services and economic recovery
(Przeworski, 1991; O’'Donnel and Schmitter, 2013).

Transitional periods are always complex and difficult to analyse using a multidimensional
approach, as the focus is often narrow and restricted to specific disciplines. It is essential to
introduce a legal and political analysis within a historical context in order to observe trends,
options, actors, attitudes and the performance of the judicial systems (Shapiro, 1981). Failure to
consider any complex critical analysis of the evolution of the judicial system frequently leads to
only partially drafted, limited reforms to improve the courts’ ability to provide better justice for
citizens (Hammergreen, 2007).

In Portugal, the process of democratisation after the Revolution of 25 April 1974 followed the
same trend, with the major concerns of the new political actors focusing on completing the
transition without provoking potential political conflicts between the different emerging parties.

+  This paper was written within the framework of a broader research project entitled ‘Who are our magistrates?
A professional characterisation of judges and public prosecutors in Portugal’, supported by the Portuguese
Foundation for Science and Technology (PTDC/CPJ-JUR/100390/2008 | FCOMP-01-0124-FEDER-009210). In
terms of rights and duties, judges and public prosecutors are two separate but parallel judicial professions
in Portugal. In addition to carrying out a survey of judges and public prosecutors, the project also analysed
the evolution of judicial reforms in Portugal during the last forty years, aiming to understand the complex
interactions between politics and justice. This is the focus of the present paper.
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In this sense, it is generally agreed that the Revolution was a success, although it had consequences
that remain visible to the present day (Santos, 1990, 1994; Pinto, 2011; Raimundo and Pinto, 2014).
Therefore, the judicial system only became a priority in order to ensure democratic rule, as
reflected in the long-standing tendency to marginalise the necessary investments and reforms to
the judicial system and its professionals (judges, public prosecutors and judicial clerks). Forty
years after the Revolution, it is accepted that the democratisation of the judicial system and the
necessary changes to legal cultures is still incomplete (Dias, 2004, 2012).

The aim of this paper is therefore to reflect on the impact of the changes that have taken place in
the legal architecture in Portugal, ascertaining how, after four decades of democracy, the tensions,
perplexities, obstacles and expectations generated at different times have managed to lead, in
2014, to a democratically stable judicial system. It may be summarised in the form of a question:
With what degree of certainty can it be said that today, forty years after the Revolution, the
transition to a democratic judicial system (or rule of law, as it is often called in international
literature)* has achieved a significant level of maturity, allowing for changes in the legal culture??
The answer to this question is essential to any reflections on the level of judicial activism, in a
broader sense, which the judicial system has brought to the overall democratic system.

AsJuan Carlos Ochoa claims, ‘the observance of the rule of law in a given country is determined by
political and economic structures, cultural norms, institutions and laws’ (2015, p. 78). Therefore, the
significance of these reflections is based on the need for in-depth knowledge of the process of setting
up a democratic and efficient judicial system in a country such as Portugal, which has experienced
only forty years of democratisation. The definition and implementation of concrete judicial reforms
must therefore be integrated into this longitudinal analysis. The inability to do this, as described
below, leads to a high risk of failure, severely damaging citizens’ rights to fair and efficient justice.

Although it focuses on the Portuguese situation, this socio-legal-historical approach may prove
very useful in setting up a framework for judicial reform in other contexts, providing new tools
for a more complex analysis.3

Il. The construction of a democratic judicial system: key moments

The Constitution for the new democratic regime was only approved almost two years after the
Revolution, on 2 April 1976.4 After the publication of the 1976 Constitution, which enshrined the

1 In the sense expressed by Guillermo O’Donnell when he states: ‘The rule of law is among the essential pillars
upon which any high-quality democracy rests. ... What is needed, rather, is a truly democratic rule of law that
ensures political rights, civil liberties, and mechanisms of accountability which in turn affirm the political
equality of all citizens and constrain potential abuses of state power. Seen thus, the rule of law works
intimately with other dimensions of the quality of democracy. Without a vigorous rule of law, defended by
an independent judiciary, rights are not safe and the equality and dignity of all citizens are at risk” (2004, p. 32).

2 With regard to ‘legal culture’, I follow David Nelken’s approach, quoting his definition: ‘Legal culture, in its most
general sense, is one of describing relatively stable patters of oriented social behaviour and attitudes. The identifying
elements of legal culture range from facts about institutions such as the number and role of lawyers or the way
judges are appointed and controlled, to various forms of behaviour such as litigation or prison rates, and, at the
other extreme, more nebulous aspects of ideas, values, aspirations and mentalities. Like culture itself, legal
culture is about who we are, not just what we do’ (20044, p. 1). See also Nelken (2004b, 2012).

3 A comparative review of similar studies concludes that the chosen approach is not commonly used. Reviews
of socio-legal studies in Portugal and Denmark, for example, reveal a prevalence of studies on ‘how law is
practised, how legal institutions work and, as part of that, how the legal profession takes part in both legal
change and transformations of state and society’ (Hammerslev and Madsen, 2014, p. 397). In the case of
Portugal, see Guibentif (2014). A broader political analysis for the purpose of understanding legal and
judicial changes is not often applied in the evaluation of a particular context or case study.

4 The Portuguese Constitution approved in 1976, online: <www.parlamento.pt/Parlamento/Documents/CRP1976.
pdf>. The present Constitution, online: <www.parlamento.pt/RevisoesConstitucionais/Paginas/Revisa02005.aspx>.
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courts as sovereign bodies, their independence was stipulated as one of the basic principles of
the Portuguese judicial system, and their competences were defined (Marques, Pedroso and Gomes,
1999, p. 413). Following this, the main laws on the organisation of the judiciary were approved in
the following two years, an indication of the time required to implement a new judicial
‘architecture’ with the minimum coherence and articulation. However, this did not mean a radical
break with the structures and, principally, the legal cultures and judicial practices inherited from
the Estado Novo dictatorship. As various studies have confirmed, passing new legislation is not
sufficient to change the judicial culture of its actors, who are, at the end of the day, the key figures
responsible for improving performance in the field of justice.

A retrospective analysis enables historical periods to be established in which coherent reform
trends can be identified. Naturally, the following proposed division is open to individual
interpretation. It does, however, enable the vast number of interventions in the field of justice to
be organised into six periods in a coherent and structured manner. This scheme is an improved
and updated version of the analysis produced in previous works (Dias, 2004, 2012; Dias, Fernando
and Lima, 2008), supplemented with updated content resulting from later studies and developments.

2.1 1974-1976: a post-Revolutionary justice — the social and historical context

The Revolution marked a structural change in Portuguese society, the consequences of which are still
being felt today in terms of what has been achieved and what has not lived up to initial expectations.
However, in any context, it is almost unanimously agreed that the transition to democracy was
successful. Nevertheless, there are certain areas in which social change, including changes that
have taken place at state level, has proved more lasting and produced better results than others.
Amongst the various structural policies collectively pursued by the state, justice has followed a
tortuous and ambiguous path which today has made it the target of major criticisms concerning
its bureaucracy, slowness and inefficiency. The weak response it has managed to provide for the
explosion in the number of court cases and the guarantee it offers of effectively realising citizens’
rights are cited as critical aspects of its performance and capacity (Gomes, 2011; Dias, 2013).

The revolutionary context (1974—976) was characterised by a wide range of difficulties which
restricted the capacity to construct a modern and effective social state. Essentially these included:
(i) political and governmental instability, involving a series of provisional governments and an
inability to define and implement a medium-term strategy; (ii) a serious social and economic crisis
(the result of the economic system in force during the Estado Novo dictatorship and the energies
invested in the Colonial Wars), which made it impossible to create a welfare state that could
combat high levels of poverty and social exclusion; (iii) the return of Portuguese citizens who had
been living in the former colonies, and the consequent process of integrating more than half a
million citizens; and (iv) the lack of senior professional staff who could fill key positions
associated with regenerating the state and society. Given this context, the reform of justice was a
low priority, particularly since the ordinary courts essentially ruled on low-status conflicts that
had little social relevance and were not, at the time, subject to any great pressures in terms of
case-loads.

After the Revolution, and the establishment of a democratic regime, a form of judicial
organisation was introduced in which the potential for the political powers to interfere was
considerably reduced (Magalhdes, 1995, 1999). Successive reviews of the organic laws of the
courts, the Public Prosecution Service and the Statutes of Judges abolished the powers of
intervention and directives of the Ministry of Justice which still remained from the previous regime.

This climate of change in justice was first felt in the period immediately before 25 April 1974.
Various controversies and events contributed towards a mood of discontent ‘from the top down’
which circulated within the judiciary, ranging from articles published in the newspapers by
judges and lawyers, interventions organised by the Bar Association, and even studies and
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colloquiums held all over the country. These warning signs were increasingly symptomatic of a desire
for change amongst legal and judicial actors (Miranda, 1999; Rodrigues, 1999a, 1999b).

Nevertheless, the first changes only took place after 25 April. After the last prime minister of the
dictatorship, Marcello Caetano, was deposed by the Movimento das Forcas Armadas (MFA — Armed
Forces Movement), justice policies were adopted which aimed to meet the democratic
expectations of the population. The first measures adopted by the MFA heralded the smooth
transition desired by the judicial actors. The first provisional governments, in which Salgado
Zenha5 was the Minister for Justice, quickly sought to implement the necessary measures to
remove the judiciary from the tutelage of the executive and legislative powers by, for example,
altering the composition of the Judicial High Council and abolishing the plenary (political)
courts. In this context, judicial trade union activity began to ‘simmer’, in particular in the Union
of Public Prosecutors and the two organisations representing the judges (one association and one
trade union, which had merged by the end of the 1970s).

Under Salgado Zenha, a series of judicial reform committees were created which helped launch
the debate on the future of the Portuguese judicial system, categorising the problems and proposing
new paths. In an era of ideological ‘ebullience’, the debates rapidly deteriorated into solutions that
were barely reasonable or minimally practical. Cunha Rodrigues considers illustrative ‘in this
respect, the question of the instruction judge in criminal cases, for which a model was adopted
and maximised that was already in crisis in other systems’ (Rodrigues, 1999c, p. 71). According to
Pedro Coutinho Magalhaes, the political discussions between the different parties exemplified two
characteristics of the period.

‘Firstly, the relative marginalisation of (or consensus on) the subject of judicial reform in the
strategies of the political actors of the time, an impression that is reinforced if we observe the
relative stability of the Ministry of Justice during the pre-constitutional period, both in terms
of its office-holders and its policies. Secondly, it also shows how institutional choices
regarding the organisation of the judiciary were presented and defined as the exclusive
prerogative of the political parties who enjoyed democratic legitimacy in the Assembly.’
(Magalhaes, 1995, p. 68)

Neither the new civil authorities nor the more radical military movements were particularly
interested in greater independence and/or autonomy for the courts and their professionals.
Nevertheless, this was inevitable, given the prevailing democratic winds which successfully saw
off any attempts at control. Curiously enough, and despite an initial phase of ‘purges’ controlled
by the Ministry of Justice, some of the ‘new’ leading judicial actors who were calling for an
independent judicial system made the transition to democracy with a certain degree of stability,
remaining in the posts they had occupied during the Estado Novo dictatorship (Magalhdes, 1995;
Dias, 2001, 2004).

The judiciary was granted a significant level of independence, although the political actors, as
Fernando Ruivo calls them, knew perfectly well how to ‘make conservative use of independence’
(Ruivo, 1986, p. 369), thus preventing potential conflicts and authorising a ‘non-aggression pact’ of
the kind that is common in periods of democratic transition and consolidation. What is
mysterious is the fact that the political parties had, apparently, refrained from exerting any
decisive influence over the judiciary and, more specifically, the bodies entrusted with the internal
management of the judicial professions, which had a tradition of interfering with external judicial

5 Salgado Zenha was a lawyer and an opponent of the dictatorship, first as part of the Communist Party and later
as a founding member of the Socialist Party in 1973. He became a leading political actor in the transitional
period after the Revolution, serving as minister of justice.
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independence in matters such as nominations, appointments, transfers, promotions and disciplinary
action (Magalhdes, 1995; Dias and Almeida, 2010; Dias, 2012). The judiciary that emerged from this
period, and is currently serving, incorporates principles that history has shown to be difficult to
reconcile. On a par with its jurisdictional and functional independence in relation to other
(executive and legislative) state powers, it includes office-holders of sovereign bodies within a dual
organisation, namely judges and public prosecutors. The governance and disciplinary bodies
comprise the High Council of the Public Prosecution, in the case of public prosecutors, and the
High Council of Judges (in addition to another High Council for the Administrative and Tax Courts).

2.2 1976-1984: breaking with the past: towards effective judicial independence

In the period immediately following the 1974 Revolution, many difficulties emerged in terms of
consolidating a stable democratic regime. Government instability led to major indecision
regarding how to advance with the process of democratising the country. As previously
mentioned, and against the background of a social and economic crisis, it was decided to favour a
peaceful transition of the judiciary to the new democratic regime, involving a clear policy of non-
confrontation with judges and public prosecutors. The main strategy was to approve new laws on
the organisation of the judiciary and the statutes of the judges and Public Prosecution Service® to
help the professional judicial bodies adapt to the new democratic political context.

However, given the non-intervention in the renewal of the professional bodies, this was a crucial
period involving the design and implementation of the future democratic legal architecture, which
has been maintained, with certain adjustments of varying levels of importance, up to the present day.
Anténio Cluny (1992, p. 136) highlights four major changes that took place during this period which
characterise the peaceful transition (and the political non-confrontation between state powers): (i)
the autonomy of the judicial professions in relation to the political-governmental powers
(removing restrictions on their independence and autonomy); (ii) the separation of careers,
recognising the autonomy of the Public Prosecution Service in relation to judges and the
government; (iii) the admission of women to the judicial professions, introduced soon after 25
April; and (iv) specialist training for the judicial professions, with the creation of a Centre for
Judicial Studies (the two latter points are illustrative of adaptation to new democratic values). The
incorporation of the Labour and Family and Juvenile Courts within the judicial system and the
separate structure for the Administrative and Tax Courts represented another major change. As a
result of these changes, citizens’ access to justice became more democratic, although not
necessarily easier.

However, some of these reforms were only possible following a review of the legislation on
the organisation of the judiciary, essentially carried out by the first constitutional government
between August 1976 and February 1978 under Almeida Santos,” the (Socialist Party/PS)
Minister for Justice at the time. Due to his efforts, and those of his assistants including the
later General Prosecutor Cunha Rodrigues (1984—2000),8 the chapter on the courts was duly
enshrined, as stipulated in the 1976 Constitution of the Republic, and the Law of the Courts

6 The Portuguese laws of the last forty years on the organisation of the judiciary (the courts), judges, public
prosecutors and judicial training can be found in the Didrio da Republica Eletronico (the official
parliamentary publication), online: <https:/dre.pt/>.

7 Antodnio de Almeida Santos became a member of the Socialist Party in 1974 and played a major role in the
democratic consolidation process after the Revolution, initially in the transitional governments, as
minister for the decolonisation process, and later in the first two elected governments, as minister of justice.

8 José Cunha Rodrigues, a former judge and later general prosecutor (the head of the Public Prosecutors Office)
for sixteen years (1984—2000), worked with Almeida Santos on the drafting of the new laws on the judicial
architecture. He was a leading judicial actor with a significant political and judicial influence from the
transitional period until 2000, when he left the Public Prosecution Service.
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Organisation, the Statutes of Judges and the Law of the Public Prosecution were approved. It
should be noted that the LOMP was only approved, as a continuation of the work developed
by Almeida Santos, when Santos Pais, who had been the Secretary of State for Justice, became
Minister for Justice. The Law of the Centre for Judicial Studies had been approved in 1979,™
when Pedro de Sousa Macedo was serving as Minister for Justice. There were few changes in
the early 1980s up to 1984, reflecting an intentional lull on the part of both political and
judicial actors, and the need to establish a trial period for the reforms that had already been
implemented, in addition to the serious economic and social crisis which claimed the
attention of the successive governments (Santos, 1990).

This series of laws demonstrates that even in a situation in which governments did not last long —
sometimes only a few months — it is possible to approve a relatively coherent sequence of cohesive
reforms. The fact that the governments did not last very long prevented other important reforms to
the judicial system from taking place sequentially, as was the case with procedural law in several legal
areas. The reforms may not have been as far-reaching as desired, but still represented one of the most
significant breakthroughs of the post-25 April period.

However, the difference between the spirit of the law and the everyday practices of the judicial
‘machinery’ (legal culture) and its professionals remained significant ,and is still evident today,
clearly translating into a distinction between law in books/law in action. In the words of Boaventura
de Sousa Santos, this situation reproduced something that was evident on a much wider scale in
Portuguese society:

‘At the level of its judicial-institutional matrix, the state reinforced itself and multiplied its means
of action, enlarging the machinery and respective bureaucratic services and bureaucracies; it
formalised and officialised vast areas of social life, covering them with a thick, heavy
regulatory cloak. However, at the level of concrete and effective state practice, that is to say,
the conjunction of state actions and omissions in routine social regulation, the official actions
by the state seem to be waning and it appears to have lost the strength and motivation to
mobilise the means formally available to it.” (Santos, 1990, p. 135)

This observation is very important, bearing in mind the role played by law in social change, in the
sense of the modernisation or evolution of traditional societies such as Portugal (Santos, 1994,
p- 143).

2.3 1985-1995: consolidation of the judicial system: increasing social pressures

This third period of reform was driven mainly by a succession of (centre-right) Social Democratic
Party (PSD) governments. Having been elected without a majority in 198s, the fall of the
government in 1987 following a no-confidence vote was subsequently transformed into an
absolute majority in 1987, which was repeated in the 1991 elections. The government could
therefore proceed with reforms without the need for parliamentary negotiations. There were four
governments during this period, but the only change made to the organisation of the judiciary
before the PSD governed for ten years had been the change to the Statutes of Judges, approved as
the central bloc government reached the end of its mandate (the PS and PSD governed as a
coalition between June 1983 and November 1985), which provided a glimpse of the approach to
the forthcoming reforms to the legal architecture of the judicial system. In 1985, the PSD Minister

9 Law of the Courts Organisation (Law no. 82/77 of 6 December — LOT]); Statutes of Judges (Law no. 85/77 of 13
December — EMJ); and Law of the Public Prosecution (Law no. 39/78 of 5 July — LOMP).

10 Law of the Centre for Judicial Studies (Decree-Law no. 374-A/79 of 10 September — CE]).
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was Mdrio Raposo,* who, during the time in which he held office in the minority government,
managed to get the reforms to the laws on the organisation of the judiciary passed (affecting the
courts and the Statutes of Judges and the Public Prosecution Service).

The start of the new majority PSD government in 1987 coincided with the swearing in of a new
Minister for Justice, Fernando Nogueira.*> He remained in office until March 1990, when he was
replaced during a government reshuffle by Laborinho Lucio,*> who had been the Secretary of State
for the Administration of Justice. Fernando Nogueira’s term of office was marked by the
implementation of a long-awaited salary update, settling certain claims and calming the angry
mood of the judicial professions at the time. Moreover, following the constitutional review of
1989, approved during this period, the Public Prosecution as a whole began to be defined and
conceived of as an organ of the judiciary (Cluny, 1995).4 These changes succeeded in reversing the
increasingly undermined status of the courts and the judicial professions, which had made them a
less attractive career option for jurists. It is sufficient to note that at the start of the 1980s there
were, on average, thirty to forty applications for more than 1oo places at the Centre for Judicial
Studies (which provides training for judges and public prosecutors), whereas the situation today is
completely the opposite (there are now more than 1,000 applicants for forty to fifty positions).

The new PSD majority in 1991 established Laborinho Licio as Minister for Justice. All the
successive programmes emphasised, to a greater or lesser degree, the urgent need to renovate and
expand judicial facilities and to increase human resources. A great deal was invested in this area,
through the construction of new courts and the renovation of others, reflecting a policy of
providing more resources and better means to respond to the increasing demand. Once the legal
architecture had been established, it was time to provide the physical conditions and human
resources for justice: the performance of justice would be a later concern.

One important change, since it involved modifications to the structure of the judiciary and
professional competences, was introduced in 1987 with the simultaneous revision of the Code of
Criminal Procedure and the Penal Code, leading to adjustments in all the services (in)directly
affected by these changes. This reform granted greater powers to the Public Prosecution Service (in
terms of criminal investigation), altering the existing model and seeking to respond to the
increasing media focus on criminal justice (the first major trials) by making the Public Prosecution
Service responsible for co-ordinating investigations (instead of the former Instruction Judge).

2.4 19962004 justice ‘in crisis’: legal reforms ahead of changes to legal cultures

The period between 1996 and 2004 corresponded to the fourth period of reforms to the organisation
of the judiciary. Governments wavered but the PS remained in power for six years, albeit without an
absolute majority. After two years in government the PS stood down during its second term, leading
to early elections and changes in the composition of the parties in the government. Two rather
stormy years followed, with two absolute majority governments resulting from an alliance
between the PSD and CDS/PP (right) which did not, however, serve their full terms due to the

11 Mdrio Raposo was a lawyer and politician. He was President of the Bar Association after the Revolution and
minister of justice in three different governments, his longest term of office lasting from 1985 to 1987. He was
also the Ombudsman between 1990 and 1991.

12 Fernando Nogueira is a lawyer and former Social Democratic Party politician, who served in several
governments between 1987 and 1995.

13 Alvaro Laborinho Liicio was public prosecutor, director of the Centre for Judicial Studies and a retired judge of
the High Court of Justice. He held several political positions associated with justice in the Social Democratic
Party.

14 Thus, in addition to independence itself, concepts such as autonomy and the power of initiative, in the words
of Anténio Cluny, finally became part of the characteristics of the Portuguese judiciary (Cluny, 1997).
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resignation of Prime Minister Durdo Barroso to take up office as President of the European
Commission, and the dismissal of his successor, Santana Lopes, on the orders of the President of
the Republic after a series of turbulent events. This period was characterised by the general notion
of a ‘crisis in justice’ and the adoption of a reformist discourse, given the increasing inability of
the courts to respond to the growing demand placed on them by citizens and companies to
resolve their conflicts, and their failure to condemn powerful actors charged by the Public
Prosecution Service in major corruption cases.

During this period the Minister for Justice for the PS government in its first term of office was
Vera Jardim,'s assisted by the State Secretary to the Minister, Matos Fernandes, and the Secretary
of State for Justice, Lopes da Mota. This combination aimed to establish a balance between the
various legal professions: the minister was a lawyer and the secretaries of state were magistrates,
one a judge and the other from the Public Prosecution Service (in line with the policy of
consensus upheld by the prime minister of the time, Anténio Guterres). However, the results did
not prove very consensual, bearing in mind the reactions of the representatives of the legal
professions as a whole, with the partial exception of the Public Prosecutors’ Union. Nevertheless,
it was during this period that the legislative changes relating to the organisation of the judiciary
were implemented.

In its first term, the PS also approved new versions of the three laws on the courts, judges and
Public Prosecution Service. It can therefore be observed that the need was felt every ten years to
review the laws on the organisation of the judiciary without, in general, changing its initial
structure. The following, for example, were maintained: the dual organisation of the judiciary,
which is still the case today, comprising the judicial courts and the administrative courts; the two
High Councils for judges — one for judges in the judicial courts and the other for those in the
administrative courts (in addition to the High Council of Public Prosecutors).

With regard to the changes to the laws on the organisation of the judiciary, in addition to the fact
that these did not follow the order scheduled for their enactment, an analysis of the statistical data
shows that the objectives were far from achieved and appears to indicate that the problem of supply
could not be solved merely by legislative changes to the courts and the statutes of the judicial
professions. Instead, it required deeper reforms associated with the legal cultures and working
methods used in the courts.

In this new period of legislative change, the first major piece of legislation to be approved was the
Statutes of the Public Prosecution, followed by the Law of Courts Organisation. These changes
culminated in the approval of the Statutes of Judges two months after the end of the Vera Jardim
legislature. The main change introduced by these laws affected the Public Prosecution Service,
altering its organisational structure by creating new investigation departments and improving the
general career structure through the introduction of an obligation to appoint public prosecutors to
certain specialist positions (also transposed to judges through the principle of parallelism).

In 2000, a new PS government, also without a majority, came to power, in which Anténio Costa*®
served as Minister for Justice. In the two years that lay ahead, new priorities were introduced, focusing
on a clear bid for ‘alternative’ dispute-resolution mechanisms as part of the process of de-judicialising
and de-legalising conflicts and greater investment in computerisation and the de-materialisation of
procedures. The main objective was to combat the dizzying increase in the demand for courts, given
that the available resources were expanding slowly. Despite all efforts, the statistical data showed a

15 José Vera Jardim is a lawyer and a member of the Socialist Party who has held several political positions since
1979, including minister of justice.

16 Anténio Costa is the leader of the Socialist Party in 2015 and a former lawyer. As a politician, he has served in
several governments in various positions, mainly as minister.
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steady increase in pending cases in the courts, which neither extra human resources nor reforms
(such as enforcement procedures) were able to reverse.

The two justice ministers who followed in the short-lived PSD-CDS/PP coalition pursued the
previous policy with very slight changes. From the outset, the low status ascribed to them,
together with their evident lack of resources and political relevance, prevented any structural
reforms from being implemented or any improvements to the ability of the courts to respond to
demand.

2.5 2005-2010: confrontation, reform and assessment: How to improve without resources?
From the outset, the majority government led by the PS, considered here as defining the fifth period of
reform, introduced a spirit of reform in various areas. In the field of justice, the new minister, Alberto
Costa,’” sought to implement long- and medium-term measures through the reform of various codes,
particularly in the area of criminal justice, principally by launching the reform of the organisation of
the judiciary in three pilot areas (Santos and Gomes, 2006, 2010). However, the first measure taken,
which proved highly controversial, was to cut judicial leave, in circumstances which were not clearly
defined and gave rise to conflicting interpretations, in which it was viewed as the ‘revenge’ of the PS
for the Casa Pia case,™® for example, or as reducing the excessive privileges of magistrates in
comparison to other office-holders in sovereign bodies and workers in general. Whatever the case
may have been, this ‘opening move’ immediately set the tone for a climate of hostilities between
the judicial professions and the political powers.

The objectives of the reforms were all, to a greater or lesser extent, publicly directed towards one
main aim: improving the functioning of the judicial system, and, in doing so, guaranteeing more
effective citizens’ rights. The strategy was launched on two main fronts: changes to the model of
the organisation of the judiciary, with implications for management practices, methods and
support services (procedural dematerialisation, etc), and continuing investment in new
supplementary forms of applying/administering justice (such as de-legalisation, de-judicialisation
and alternative or complementary dispute-resolution mechanisms).

A Pact on Justice'® was agreed between the PS and the PSD in order to advance certain judicial
reforms, but was rapidly blunted after the new general prosecutor was chosen. Nevertheless, it still
allowed for agreement on the reform of the organisation of the judiciary which, in part, pleased
the judges (due to the way in which they would be ‘in charge’ of the new circumscriptions).
During this phase, the political measures shifted from changing the legal architecture and
increasing resources to withdrawing cases from the courts using new legal instruments. None of
the changes involved introducing a new legal culture that would favour judicial activism.

The key aspects of this period included the need to rationalise the volume of work and manage
human resources and working methods in the law courts, together with the need to ensure the

17 Alberto Costa was an opponent of the dictatorship and a lawyer. As a member of the Socialist Party, he has
served as minister of justice.

18 Casa Pia is the name of a state-run children’s home which was the subject of a paedophilia investigation
involving many public figures, including political actors mainly associated with the PS. After many
turbulent incidents, the evidence that emerged was very weak, proving once again that the judicial system
has difficulties in dealing with important public actors. More recently, in November 2014, the arrest of
José Sdcrates, the former prime minister from this period is, in some analyses, viewed as a continuation of
these tensions between judicial and political actors, although the evidence of corruption amassed by the
Public Prosecution Service appears to be substantial.

19 The Pact on Justice, agreed in 2006 with the aim of reforming the judicial organisation, essentially dates
back to the nineteenth century. The Pact came to an end due to political disagreements. The Pact is
available online: <http:/www.mj.gov.pt/sections/documentos-e-publicacoes/temas-de-justica/acordo-para-a-
justica/downloadFile/attachedFile fo/Acordo Justica Assinada 08 09 2006.pdf?nocache=1157736136.84>.
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effective co-existence of a diversified formal justice system combined with informal solutions (Lucio,
2002). These positions were expressed in the debates that took place, leading to a new set of
reflections, even though the studies which substantiated the different options were not entirely
satisfactory. The main exception to this was the process for the reform of the organisation of the
judiciary, which was based on prior studies before it was formulated and implemented in the pilot
districts (Santos and Gomes, 2010).

The lack of financial means to implement certain reforms, including the full implementation of
the reform of the judiciary by providing it with the necessary resources, has been one of the main
factors involved in the evident failure of certain legislative changes introduced in recent decades.
The most obvious case, which cuts across several governments and ministers for justice, is the
reform of enforcement procedures, generally agreed to be one of the main factors impeding
the efficient functioning of the judicial system.2° The lack of adequate investment has meant
that the results obtained fall well below expectations, leading to new waste and new obstacles.
During this period a new Law of the Courts Organisation (No. 52/2008 of 28 August) was
approved, stipulating the measures required for the introduction of the reform of the organisation
of the judiciary. The Statutes of the Judges and the Public Prosecution Service were altered to
comply with the new law.

The new PS government, which came to power at the end of 2009 without an absolute majority,
led to a change in the Ministry of Justice — now under Alberto Martins?* — with the clear aim of
pacifying relations between the various judicial professions and the political powers, as well as
managing the reforms that had already been launched and needed consolidating. It remedied
various problems identified in legislation that had been passed earlier, as was the case with the
Code of Criminal Procedure, correcting errors that were the result of hasty approval. However, at
the beginning of 2011, in the context of the state debt crisis which led, for instance, to the closure
of the new competition to admit judges and public prosecutors, significant tensions generated by
cuts to salaries and other earnings could be observed. Simultaneously, there was an attempt to
change the legal instruments in order to allow senior positions to be filled by appointment,
particularly in the Public Prosecution Service. After a complex negotiation process involving the
government and the general prosecutor, the changes were reduced to extending the retirement
date and other minor amendments that enabled older professionals to remain in service for a few
more years (important mainly in terms of senior positions). These changes also led to many judges
and public prosecutors retiring before the new laws were approved, thus increasing the problem of
the shortage of human resources, which would become more serious in the years that followed.

2.6 20112014: enforcing judicial reforms, cutting judicial resources
2011 was a landmark year in which the Memorandum of Understanding (MoU)?2 was signed with the
Troika (the European Union, the International Monetary Fund and the European Central Bank),

20 The Enforcement Law, included in civil litigation, is one of the main problems of the judicial system in
Portugal. In 2002, the creation of a ‘new’ legal profession — executive agent — was approved, privatising the
execution of debts decided by the courts. Although it aimed to remove a mass of litigation from the courts,
the expected results were never achieved due to a lack of investment in other important related matters
within the judicial system. For more information, see online: <http:/solicitador.net/profissao/agente-de-
execucao>.

21 Alberto Martins is a former leader of the student opposition to the dictatorship during the late 1960s. He
joined the Socialist Party after the 1974 Revolution and has held political office several times since,
including as a minister in different governments.

22 The Memorandum was signed by the Socialist Party while it was still in power. The government fell
immediately afterwards, and the Social Democratic Party won the elections and ruled during the
implementation of this external financial programme, which ended in May 2014. Nevertheless, the
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putting Portugal in the position of a ‘bailed-out’ state forced to undertake major reforms aimed
mainly at reducing state expenditure in all areas. Within this sixth period, the judicial system was
therefore forced to carry out reforms without any financial resources and to cut costs, reducing its
capacity to respond to an unprecedented low level. The main target was now the efficient functioning
of the courts in the area of enforcement, associated with economic and market needs. The European
Union Justice Scoreboard clearly defines what is at stake when countries are going through an
adjustment programme such as the one implemented in Portugal, stating that ‘well-functioning justice
systems are an important structural condition on which Member States base their sustainable growth
and social stability policies. Whatever the model of the national justice system or the legal tradition in
which it is anchored, quality, independence and efficiency are two of the essential parameters of an
effective justice system.”?3 The external process behind the reforms to the judicial system is proof of
the increasing influence of the ‘Europeanisation’ politics forcing or influencing national decision-
making powers (Bulmer and Radaelli, 2004; Sweet, 2002; Goetz and Hix, 2001).

In the past three years, the Portuguese judicial system has been trying to adapt to this harsh new
context rather than actively search for new ways to improve its performance. The paths to be pursued
are still not entirely clear, although the objectives appear to be to improve the functioning of the
judicial system (including a new overall reform of the organisation of the judiciary), advancing
rapidly, despite the scarcity of resources, in a process of consultation with the various legal actors
that is more theoretical than actual. The options for the recent structural reform of the judiciary have
therefore been very limited, due to the financial crisis which has severely restricted its implementation.

The government elected in June 2011 (a centre-right and right coalition) was in charge of
implementing the MoU in the area of justice, under the new minister of justice, Paula Teixeira da
Cruz.24 In addition to reforming enforcement law in the area of debt collection, its main task was
to set up the new judicial organisation which would reduce the number of courts and human
resources (thus satisfying the Troika’s demands to cut operating costs). After several proposals
resulting from controversial internal studies (DGAJ, 2012; M]J, 2012), the ministry of justice
approved a new Judicial Map (Law of Organisation of the Judicial System — Law 62/2013 of 26
August) that reduced the number of first instance courts from 311 to twenty-three main courts
(composed of 218 Central Sections, plus 290 Local Sections replacing former courts) (DGAJ, 2012;
M]J, 2012). Three main aims were pursued in the reform that was launched on 1 September 2014:
enlargement of the area covered by each main court, specialisation of legal areas and the
introduction of a new model of court management.

This reform of the judiciary — which ignored all the previous pilot experiences and results, as well
as objections from local and political representatives, the arguments of the legal profession and
expert warnings — was planned and implemented in an unusually short period of time (two
years). Given its complexity, and the steps required for its implementation (adapting buildings,
computer networks, professional training, changes in legislation and software, amongst others),
the political decision to implement this reorganisation in such a short time came as a complete

impacts and the need to proceed with the agreed reforms are still imposed by the MoU. Post-MoU monitoring
continues under the Post-Programme Surveillance of Portugal, which can be consulted online: <http:/ec.
europa.eu/economy_finance/assistance eu ms/portugal/index en.htm>.

23 This quote can be found on the European Union Justice Scoreboard website, which includes ample
information on judicial reform processes in countries operating under an external adjustment programme
due to the financial crisis. For more information, see online: <http:/ec.europa.eu/justice/effective-justice/
scoreboard/index_en.htm>.

24 Paula Teixeira da Cruz is a lawyer and politician and has been a member of the Social Democratic Party since
1995.
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surprise. The objective was clear: everything had to be done before the MoU expired, otherwise the
financial support would be affected.

The public evaluation of two months of the new judicial organisation clearly revealed that the
negative effects of this hasty reform would last for a couple of years. The media coverage showed a
real judicial ‘nightmare” the software crashed, bringing the courts to a complete standstill; the
buildings were not prepared for the mass of cases and personnel; human resources were
inadequately distributed, leaving many courts short-staffed; and the opening of several specialist
courts and other judicial services in distant locations proved chaotic, due to the limited
infrastructures of the main courts, and citizens and companies only received very limited
information on the changes. Delays in legal procedures, trials and building work, together with
the impossibility of filing cases due to the software crash, became headline news on a daily basis.
The real legal impacts have not yet been estimated, nor have the financial costs been calculated.
Moreover, the system has still not stabilised, in spite of several recent improvements (such as
lengthy repairs to the software system to enable it to work properly).

These reforms proved that if the lessons of the past are not taken into consideration, then the same
mistakes are repeated over and over again. The external pressure created by the MoU signed with the
Troika forced the Portuguese government to make this structural change without a complete
implementation plan and without preparing the necessary contingency measures. The past three
years have therefore been defined by the reform of the judiciary, relegating other ‘curative’ legal
changes introduced within the same external conditional context to matters of secondary
importance. However, these measures have not focused on the ‘preventive’ side of the problem and
were implemented without the resources needed to ensure success, thus completely contradicting
the statement contained in the approved government programme of 2011: ‘the reforms [of justice]
to be developed and implemented can only be carried out with the involvement of the state bodies,
the legal actors and their institutions and society as a whole’ (PCM, 2011, p. 63).

l1l. Forty years of democracy: transition, change and citizenship

In the field of justice, certain general trends can be identified in the forty years of democracy
summarised above which, in all aspects, question the success of the reformist drive witnessed in
previous decades. Although influenced by a variety of contexts, this lengthy period of forty years
ultimately only encompasses a short period of time in terms of historical analysis. Yet, given the
importance of the structural moments that have been experienced, in particular the 1974
Revolution, together with what has been learned from transitional processes in many other
countries, this makes the need for speedier but careful intervention imperative. In this sense,
ensuring effective citizens’ rights should be the main objective of justice.

The evolution of the judicial system has been governed by major trends which confirm that
Portugal is still in a transitional phase, involving ongoing changes that remain more apparent
than structural, in the name of citizens’ rights or, in other words, the ‘famous’ justice in the name
of the people. The six main trends of the last forty years may be reviewed as follows:?5

(1) minor changes to the judicial architecture which, in general, has maintained the structure it
inherited from the Estado Novo dictatorship (including the professional bodies) — as
previously stated. the organisation of the new judiciary only began in September 2014;

25 See, amongst others, several studies published over the years in Portugal, from which these key ideas on the
evolution of justice in Portugal can be extracted: Pedroso, Trincdo and Dias (2003), Dias (2004), Santos and
Gomes (2006), Dias and Azevedo (2008), Dias and Almeida (2010), Dias (2012). In particular, see the numerous
assessment reports produced by the Permanent Observatory on Portuguese Justice, online: <http:/opj.ces.uc.pt/>.
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(2) minimal changes to the legal architecture of the judicial governing bodies (despite a mass of
legislation over the past fifteen years) to ensure the legal conditions for independent and
autonomous justice, with no major breakthroughs that would essentially envisage making
the courts more accessible to citizens;

(3) the discrepancy between the granting of substantial rights and benefits to the judicial
professions (a policy of mutual aid between judges and public prosecutors — ‘you push and
I'll pull’) and the duties and procedures for controlling and monitoring professional
performance;

(4) reformist euphoria without diagnosis, planning, investment and assessment, creating
continuous cycles of reforms which are the ‘same old story’;

(5) the preservation of a culture of scant dialogue and co-operative interaction between political
and legal actors, as a result of real and artificial conflicts;

(6) the continuing excessive ‘promiscuity’ between justice and politics, involving the circulation
of individuals (both magistrates and lawyers) within appointed posts that play a key role in
the performance of the judicial system.

Despite this list, the evident increase in the courts’ ability to respond to the huge rise in demand
should be emphasised, or, in other words, their ability to deal with the litigation that has emerged
as society has evolved, paralleling the situation in the majority of other so-called developed
countries. As has been the case in Portugal in other areas of social intervention, such as health
care or social security, it has been possible in just forty years to achieve a growth rate which,
given that it started out from a very low position, places it almost on a level with the majority of
other countries in the European Union.

The charts clearly show the evolution of case-loads in the lower judicial courts,?® as well as the
human resources in the judicial system (judges, public prosecutors and judicial clerks). Figures 1 and
2 present the figures for cases in the judicial courts, demonstrating the rapid growth that has taken
place since 1974. It is only possible to observe a positive performance, when the number of closed
cases is higher than the number of new cases, over a short period of time.

The greatest increase in the number of pending cases in the judicial courts can be seen in the late
1990s and the beginning of the twenty-first century. 1997 represents the milestone year when the
number of pending cases surpassed the one million mark. The majority of cases handled by
the judicial courts concern civil matters, totalling approximately 8o percent of the pending cases
(the percentage is also similar for new and closed cases).

Figure 3 shows evidence of the impact of the financial crisis and the period following the
Memorandum of Understanding signed with the Troika. The loss of more than 1,500 judicial
clerks put the performance of the courts at risk. A similar but less drastic trend can also be
observed in the number of judges and public prosecutors. Only the legal measures that were
approved to tackle the case-loads in courts have prevented a worse scenario from emerging,
although some of these measures were controversial since they removed litigation from the courts
by transforming it into administrative cases (allocated to the public administration rather than the
courts).

However, various difficulties have remained, and their impact has contributed to the slow and
inconsistent improvement in the performance of the judicial system in Portugal. A set of four

26 The following data only relates to the lower judicial courts, which constitute the majority in the overall
judicial system, which also includes the Appeal Courts and the High Court of Justice. As in France, the
Portuguese justice system also has a separate branch for Administrative and Tax Courts, although the case-
loads and human resources are smaller. For more information on the organisation of the Portuguese
judicial system, see Dias (2004, 2013) or the European E-justice Portal, online: <https:/e-justice.europa.eu/
content judicial systems in member states-16-pt-en.do?member=1>.
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Lower Judicial Courts: new and closed cases per 1,000 inhabitants
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Lower Judicial Courts: new, closed and pending cases
Source: PORDATA (www.pordata.pt), 2015.

particularly influential dimensions that have remained relatively stable may be cited in this respect,

namely:

(1) the political dimension, associated with a lack of overall, scheduled planning and cuts to
human, technical and financial resources (including those needed to implement the
reforms that have been defined);

(2) thelegal professions, associated with the scant (or excessive, in specific cases) involvement of
legal professionals and other experts in providing support for analysing, defining and
assessing reforms (including low investment in substantial ongoing training for the
various judicial professions);

(3) the cognitive dimension, associated with the lack of information made available to the general
public who, given the opaque functioning of the judicial system, remains largely uninformed;
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Figure 3
Judicial Courts: human resources
Source: PORDATA (www.pordata.pt), 2015.

(4) assessment, associated with a lack of studies and/or the scant use made of existing studies and
the limited use of pilot studies to assess solutions before greater investments are made.

Within the context of the state debt crisis, recent years have shown that the Portuguese judicial
system has not yet stabilised, and the danger of regression is real. It is not easy to anticipate
whether a balanced judicial system will emerge from the current reforms, with an assured
capacity to respond to the increasing demand and, fundamentally, the ability to guarantee
citizens’ rights in a swift and efficient way, providing real access to law and justice for all. The
tension between ‘judicial austerity’ and judicial citizenship will remain the principal challenge for
the judicial system in the near future, and will include both political and legal actors, and citizens.

IV. Final reflections

Justice in Portugal is still involved in a process of consolidating the transition to democracy. Judicial
systems are areas in which change takes place more slowly and with greater difficulty, not only
because of the principles and modes of organisation that have been constructed over decades and
centuries, but also because the professional bodies possess greater power and legitimacy, resisting
any changes that might take place in their domain (Santos, 1995). Whereas this resistance was for
a long time seen as an obstacle to transparency and the democratisation of justice, nowadays the
interpretations may be, and often are, very diverse: given the claim that as society is being eroded,
the courts may be expected to serve as the last guarantors of effective citizens’ rights, meaning
that they have now to assume a strangely progressive stance.

An analysis of the evolution of the judiciary over the last four decades shows that the majority of
interventions have been directed towards providing the judicial system with greater powers, within
the principles of democratisation and independence. However, the problems of the judicial system
are not limited to the legal or judicial architecture, but are largely dependent on the human,
physical and financial resources at its disposal, and chiefly the empowerment and management of
the professional bodies.
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Once the independence of the justice system was established, including powers of self-
governance through the High Councils, the introduction of judicial reforms frequently faced
opposition from the judicial professions (judges and public prosecutors). After a lengthy period
dedicated to stabilising the operations of the judicial system and a focus on improving the
performance of the courts in order to deal with increasing case-loads, new tensions have been
observed in the past fifteen years as a result of the more accurate, or at least more damaging,
activism on the part of the justice system directed towards political actors. The emergence of
cases involving political actors has revealed a new period of confrontation, related to the
maturity of the judicial system and an awareness of its power to confront the former
whenever there is an attempt to reduce legal competencies or prerogatives.

Perfecting a democratic society implies, by necessity, a more democratic administration of
justice, and it therefore does not suffice to reform procedural law or substantive law. The
organisation of the judiciary has to be altered so that it can be democratised internally
(Magalhaes, 1995; Santos 1999a, 1999b). Yet democratisation requires independence, responsibility
and a legal culture of citizenship from the bodies responsible for managing the judicatures, which
helps to create the changes in behaviour required to open up justice to citizens in a more
transparent and less complex way.

In short, in an attempt to answer the question initially posed, it may be said that in terms of
justice Portugal is still undergoing a process of transition and the consolidation of
democratic values, combined with the pressures resulting from calls for reform reflecting the need
for rapid, efficient and managerially perfect responses. Although this may be justified as being
beneficial to citizens, the truth is that recent reforms of the judiciary have relegated the effective
realisation of citizens’ rights to a secondary issue and have not been able to resolve the difficult
equation between citizens’ rights and the efficiency of the justice system in any satisfactory and
balanced way.

The importance of realising that the different trends associated with political options, judicial
practices and legal culture somehow diverts attention away from fulfilling the ‘purpose of justice’
calls for a deeper acknowledgment of the need to incorporate the lessons of the recent past into
plans for the future of justice through the implementation of judicial reforms. The novelty of
these reflections lies in this argument, often neglected by the approaches of the social sciences
and by political and judicial measures.

Forty years after the 1974 Revolution, it can be seen that much has been achieved within the
Portuguese judicial system, through a process of transition and consolidation proceeding in slow
but firm steps along the road towards the effective democratisation of its operations. Judicial
activism, in this context, was always of secondary importance to the judicial professions and
political actors, as the system was not yet ready to stand up for citizens’ rights and challenge the
powerful. Therefore, maturity will be achieved when justice functions in a way that manages to
guarantee citizens’ rights effectively, swiftly and without conceding to pressures to restrict the
recent gains made by the Portuguese welfare state. In the face of the ongoing ‘crisis in justice’, as
well as the recent (inter)national financial crisis, it is possible for judicial actors to emerge in
support of the affirmation of equal justice for all.
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