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Marcin Czepelak

One cannot reasonably maintain that ‘the choice shall be ... clearly demonstrated
by the terms of the contract or the circumstances of the case’ and at the
same apply Article 11, which may potentially lead to the application of a rule
requiring that this agreement be concluded in writing or in notarial deed. This
is at the same time irreconcilable with the very concept of uniform EU private
international law, which aims to establish uniform criteria of validity for the
choice-of-law clauses.*” It is also misleading because it may suggest that the
formal requirements for the choice-of-law agreement are the same as those
established by Article 11 Rome I for the main contract,

47 See for example the judgment of the Court of Appeal in Katowice of 21 July 2016,
case V ACa 938/15, V ACz 1269/15.
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1. INTRODUCTION

This chapter analyses how Portuguese courts are applying two European
Regulations on the conflict of laws - the Rome I Regulation on the law applicable
to contractual obligations; and the Rome II Regulation on the law applicable to
non-contractual obligations.

Some preliminary clarifications are required.

Firstly, this study does not consider all rulings of Portuguese courts. In fact,
decisions of lower courts are not available to academics in a digital format nor
organised by subject matter; therefore, the lower court rulings analysed were
obtained by directly contacting the courts, which means not all the case law
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of lower courts could be considered. Furthermore, regarding superior courts
(Courts of Appeal and the Portuguese Supreme Court of Justice),! not all verdicts
are available on the Internet or in Court reports published by the Ministry of
Justice, only the most significant and consequential judgments are selected.? Ag
for arbitration awards, no are data publicly available, making it 1mpossxble to
find out how the Rome I and Rome II Regulations are applied. -

This means that there are no accurate public data on the application of these
Regulations by the clear majority of Portuguese courts, which may weaken the
conclusions drawn in this chapter.

Secondly, Portuguese law does not provide any national rules facilitating
the application of the Rome I and Rome II Regulations; in fact, since the
direct application of European Regulations is established in the Portuguese
Constitution,® the courts have simply replaced the use of previous national
conflict-of-laws rules with the European rules.

Thirdly, some national rules on the general problems of private international
law must be stressed, since they influence the way Portuguese courts apply
European conflict-of-laws rules.? The most decisive are the rules on characterisation
and application of foreign law.

On characterisation, the Portuguese Civil Code includes a rule establishing
the autonomous interpretation of conflict-of-laws norms and prescribing

In Portuguese: Courts of Appeal - Tribunais da Relacdo; and Supreme Court of Justice —
Supremo Tribunal de Justica.

The Portuguese Ministry of Justice publish Court Reports ~ Boletim do Ministério da
Justica - available via <http://www.gddc.pt/actividade-editorial/actividade-editorial html>.
However, the online reports consist of only a selection of court decisions depending on their
significance.

Additionally, superior courts release their decisions via <www.dgsi.pt>. Nevertheless, the
rapporteur for each case decides if the judgment is sufficiently important to be available
online, which means only some rulings are available via the Internet.

Cf. Article 8(3) of the Portuguese Constitution: “The norms issued by the competent organs of
international organisations to which Portugal belongs come directly into force in Portuguese
internal law, on condition that this is laid down in the respective constituent treaties’

Cf. Lufs pE Lima PINHEIRO, Direito Internacional Privado, Vol. I, Introdugio e Direito de
Conflitos - Parte Geral, 3rd edition, Almedina, Coimbra, 2014, p. 237; GERALDO RIBEIRO,
‘A Europeizagio do Direito Internacional Privado e Direito Processual Internacional:
Algumas Notas sobre o problema da interpretagio do 4mbito objectivo dos regulamentos
comunitdrios, Julgar, no. 23, 2014, pp. 263-293, p. 271; JAN voN HEIN AND GIESELA RUHL,
‘Towards a European Code on Private International Law), Cross-border activities in the EU -
Making life easier for citizens, DIRECTORATE GENERAL FOR INTERNAL Poricies, European
Parliament, Brussels, 2015, pp. 8-53, pp. 14 and 21 ff.; HANS JURGEN SONNENBERGER,
‘Eingriffsnormen, Brauchen wir eine Rom 0-Verordnung?, STEFAN LEIBLE aND HANNES
UNBERATH, Jenaer Wissenschaftliche Verlagsgesellschaft, Jena, 2013, pp. 429-444, pp. 429 ff;
WOoLFGANG WuUrRMNEST, ‘Ordre public, Brauchen wir eine Rom 0-Verordnung?, STEFAN
LeiBLE AND HANNES UNBERATH, Jenaer Wissenschaftliche Verlagsgesellschaft, Jena, 2013,
pp. 445-478, pp. 445 .
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lege causae characterisation,® in harmony with the guidelines of the Court of
Justice of the European Union.®

Regarding the application of foreign law, within the Portuguese system it
must be acknowledged ex officio by the courts ~ iura novit curiae.” This means
there is no risk of endangering the objective of international uniformity of
decisions, since the applicable law is ex officio sought and employed by national
judges, even if the parties do not plead it and do not prove its content.®

5 Article 15 of the Portuguese Civil Code: “The reference made by a conflict-of-laws rule
to a certain legislation relates only to the norms which report to the subject of that rule,
considering their content and purpose within the legal system they belong to.

6 In fact, it is now clear that the CJEU discourages characterisation lege fori and instructs
that concepts should be interpreted autonomously. Therefore, the characterisation method
contained in Article 15 of the Portuguese Civil Code matches the one prescribed by European
case law, even in the absence of a ‘Rome 0 Regulation’. Cf. Lufs pe LimMa PINHEIRO, ‘The
methodology and the general part of the Portuguese Private International Law Codification:
a possible source of inspiration for the European Legislator?’, Yearbook of Private International
Law, Vol. XIV, 2012-2013, pp. 153-172, p. 155 ff.; Beneperta UBERTAZZI, ‘La legge
applicabile alle obbligazioni contrattuali nel Regolamento “Roma I”} Diritto Internazionale
Privato e Cooperazione Giudiziaria in Materia Civile - Trattato di Diritto Privato dell’Unione
Europea, Vol. XIV, ANDREA BoNowm1, Giappichelli Editore, Turin, 2009, pp. 345~408, p. 351;
CurisTiAN HEINZE, ‘Bausteine eines Allgemeinen Teils des europdischen Internationalen
Privatrechts, Die richtige Ordnung - Festschrift fiir Jan Kropholler zum 70. Geburtstag,
DIETMAR BARTGE, JAN voN HEIN AND MicHAEL VON HINDEN, Mohr Siebeck, Tiibingen,
2008, pp. 105~127, p. 108 ff;; HELMUT He1ss AND EMESE KAUFMANN-MomI, “Qualifikation” -
Ein Regelungsgegenstand fiir eine Rom 0-Verordnung?, Brauchen wir eine Rom 0-Verordnung?,
SteraN LeiBLE AND Hanngs UNBERATH, Jenaer Wissenschaftliche Verlagsgesellschaft,
Jena, 2013, pp. 181199, p. 197; ANDREA BoNoMy, ‘Ul diritto internazionale privato dell’Unione
europea: considerazioni generali, Diritto Internazionale Privato e Cooperazione Giudiziaria in
Materia Civile - Trattato di Diritto Privato dell’'Unione Europea, Vol. XIV, ANDREA BoNomi,
Giappichelli Editore, Turin, 2009, pp. 1~54, p. 35 ff.; RAFAEL ARENAS GARCIA, ‘La distincion
entre obligaciones contractuales y obligaciones extracontractuales en los instrumentos
comunitarios de derecho internacional privado, Anuario Espafiol de Derecho Internacional
Privado, Vol. VI, 2006, pp. 393-415, p. 414; HeLiNE GAUDEMET-TALLON, ‘Le nouveau
droit international privé européen des contrats (Commentaire de la convention C.E.E,
no. 80/934 sur la loi applicable aux obligations contractuelles, ouverte a la signature & Rome le
19 juin 1980), Revue Trimestrielle de Droit Européen, Vol. 17, 1981, pp. 215-285, p. 258;
GEBRALDO RIBEIRO, 1. 4 above, p. 271.

7 Article 348 of the Portuguese Civil Code. Cf. ANTONIO FERRER CORREIA, Ligdes de Direito
Internacional Privado, Almedina, Coimbra, 2000, p. 427; Lufs DE Lima PINHEIRO, 0. 4 above,
p. 648; ANTONIO MARQUES DOS SANTOS, ‘A Aplicagio do Direito Estrangeiro, Estudos de
Direito Internacional Privado e de Direito Piiblico, Almedina, Coimbra, 2004, pp. 33-53,
p. 45; Trevor C. HARTLEY, ‘Pleading and Proof of Foreign Law: the Major European Systems
Compared, International and Comparative Law Quarterly, Vol. 45, 1996, pp. 271-292,
p. 275; AroNso PaTrAo, ‘Poderes e deveres de Notdrio e Conservador na Cognicdo de
direito estrangeiro, Cadernos do CENoR ~ Centro de Estudos Notariais e Registais, no. 2, 2014,
pp. 9-38, pp. 13 ff.

8 In fact, the iura novit curiae maxim is the only system that prevents the undermining of the
purposes of European unification of the conflict-of-laws rules. Cf. Luis DE LiMA PINHEIRO,
n. 6 above, p. 171; STEFAN LEIBLE AND MICHABL MULLER, ‘A General Part for European
Private International Law?, Yearbook of Private International Law, Vol. XIV, 2012-2013,
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In addition, it must be underlined that the position on renvoi in the Rome I
and Rome II Regulations is different from the system of private internationa]
law. In fact, internal rules establish a pragmatic system on renvoi, accepting it
only when it ensures international uniformity of decisions.’

2. APPLICATION OF ROME II
2.1. THE NATIONAL LANDSCAPE

To my knowledge, there are very few judicial rulings by Portuguese courts
directly concerning the application of the Rome II Regulation - I identified
only seven verdicts.'® Additionally, there are other rulings discussing whether

pp. 137-152, p. 149; Urs PETER GRUBER AND Ivo Bacw, “The Application of Foreign Law —
A progress report on a new European project, Yearbook of Private International Law, Vol. 11
2009, pp. 157-169, p. 167; Josk Luts IGLEsIAS BUHIGUES, ‘Luces y sombras de la cooperaciér;
judicial en materia civil en la UE, Entre Bruselas y la Haya: Estudios sobre la unificacidn
internacional y regional del Derecho internacional privado ~ Liber Amicorum Alegria Borrds
JoAQUIN FORNER DELAYGUA, CRISTINA GONZALEZ BEILFUSS AND RAMON VINAS FARRE,
Marcial Pons, Madrid, 2013, pp. 535-552, p. 551; RaINER HaUSMANY, ‘Pleading and Proo%
of Foreign Law — a Comparative Analysis, The European Legal Forum, Vol. 8, no. 1, 2008
pp- 1-13, p. 13; AURELIO LOPEZ-TARRUELLA MARTINEZ, SConstituye la aplicacién de la lex for;
en defecto de prueba del Derecho extranjero designado por una norma de conflicto unionista
un incumplimiento del Derecho de la Unién Europea?), Nuevas Fronteras del Derecho de la
Unidn Europea - Liber amicorum José Luis Iglesias Buhigues, CARLOS ESPLUGUES MOTA AND
GUILLERMO PALAO MORENO, Tirant lo Blanch, Valencia, 2012, pp. 537-554, p. 552.

Articles 16-18 of the 1966 Portuguese Civil Code. The Portuguese system, as a principle
excludes renvoi (Article 16). However, renvoi is accepted in cases in which harmony o’f
decisions can be achieved: if the foreign law makes a renvoi to a third state that would apply
its own law (Article 17(1)), and if the foreign law makes a renvoi to Portuguese internal law
(Article 18(1)).

The system is more complex regarding the law applicable to personal status, in which the
system accepts renvoi only when the most relevant legislation (nationality and habitual
residence) agree on the law applicable ~ Articles 17(2) and 18(2) of the Portuguese Civil
Code. For further explanations, Jo&o BAPTISTA MACHADO, Ligbes de Direito Internacional
Privado, Almedina, Coimbra, 1999, pp. 178 ff.; ANTONIO FERRER CORREIA, n. 7 above
p- 256 ff; Lufs DE LiMa PINHEIRO, n. 4 above, pp. 542 ff; HELENA Morta, A autonomi;
conflitual e o reenvio no 4mbito do Regulamento (UE) no. 650/2012, do Parlamento Europeu
e do Conselho, de 4 de Jutho de 2012’ Revista Electronica de Direito, no. 1, 2014, available via
<www.cije.up.pt/revistared>, p. 17 (comparing the Portuguese renvoi rules with Article 34 of
Regulation 650/2012).

Judgment of the Lisbon Court of Appeal of 10 July 2013, case 3774/12.2TJLSB-A.L1-7
(available via <http://www.dgsi.pt/jtrl.nsf/33182c732316039802565fa00497cec/d0306eb0c5
b0994980257bc200692f35?OpenDocument&Highlight:O,3774%2FIZ.ZTILSB-A.LI—7>)'
Judgment of the Guimaries Court of Appeal of 29 October 2013, case 225/12.6TBAMR.G{
(available via <http://www.dgsi.pt/jtrg.nsf/86c252698e4e7cb7802579¢c004d3832/296884764
€6120cb80257¢28003d756b?OpenDocument&Highlight=0,225%2F12.6 TBAMR.G1>);
Judgment of the Supreme Court of Justice of 1 April 2014, case 1061/12.5TVLSB.L1.S1 (available
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the Rome II Regulation should be applicable, in terms of when it entered
into force.!l However, it is not certain that these are the only decisions
épplying the Rome II Regulation: on the one hand, there is no central place of
publication of lower courts’ decisions; on the other hand, there may exist more
rulings of the superior courts on the Rome II Regulation that were not selected
for publication.

Surprisingly, the decisions where the Rome II Regulation (specifically its rule
that the Regulation applies to events that occurred after 11 January 2009) has
been applied wrongly in Portugal are not judgments that apply national rules
on the law applicable to torts in cases that should be subject to the Rome I
Regulation: T found none of these. Rather, I found judgments where the Rome 11
Regulation was wrongly applied to events that occurred before its entry into
force. These decisions were made by lower courts and then amended by the
Supreme Court of Justice.'?

The European rules on torts are not very different from the national set of
norms, which may explain the fact that not many discussions have arisen on the
application of the Rome IT Regulation. In fact, Portuguese internal conflict-of-
laws norms already contained an exception clause allowing for the setting aside

via <http://www.dgsi‘pt/jstj‘nsf/954f0ce63d9dd8b980256b5f003fa814/e29fb62bf94665d980257
cad004£772620penDocument&Highlight=0,1061%2F12.5TVLSB.L1.81>); Judgment of the
Court of Pévoa do Varzim (Lower Court) of 7 June 2016, case 406/14.8TBMAL Judgment of
the Court of Pévoa do Varzim (Lower Court) of 15 June 2016, case 21/14.6TBSTS; Judgment
of the Court of Pévoa do Varzim (Lower Court) of 30 August 2016, case 461/13.8TBPVZ.

1 Cf Judgment of the Supreme Court of Justice of 1 March 2012, case 186/ 10.6TBCBTS1

(available via <http:/ /www‘dgsi.pt/jstj.nsf/954f0ce6ad9dd8b980256b5f003fa814/326b538186b9c
0df802579bc00414722¢OpenDocument&Highlight=0,186%2F10.6 TBCBT.S1>) and Judgment
of the Supreme Court of Justice of 11 April 2013, case 186/10.6TBCBT.S2 (available via
<http://www.dgsi.pt/jstj.nsf/954f0ce6ad9dd8b980256b5f003fa8l4/d04217db6aaf52b98025
7b500035407820penDocument&Highlight=0,186%2F10.6 TBCBT.S2>). In these cases, the
event giving rise to damage occurred before the entry into force of the Rome II Regulation,
even though the claim was only filed after that date. The Supreme Court of Justice declared
that the Rome II Regulation was not applicable, amending the lower court decisions and
determining that the national set of rules on tort law was applicable (Article 45 of the
Portuguese Civil Code).
The application in time rules are also discussed in Judgment of the Lisbon Court of Appeal
of 29 October 2015, case 2691/13.3TCLRS.L1-2 (available via <http://www.dgsi.pt/jtrlnsf/33
182£¢732316039802565f200497eec/794ce7c47b07215b80257f0a004396242OpenDocument&
Highlight=0,2691%2F13.3TCLRS.L1-2>) and in Judgment of the Coimbra Court of Appeal
of 9 January 2012, case 1473/10.9T2AVR.C1 (available via <http:/fwww.dgsi.pt/jtrc.nsf/c3f
b530030ea1c61802568d9005CdSbb/43€afeSd809eb893802579950059b777?0p€nDOcument&
Highlight=0,1473%2F10.9T2AVR.C1>): they both concerned a road accident that occurred
in Spain (the first one on 28 March 2008; the second one on 27 August 2007) in which one of
the parties set aside the application of the Rome II Regulation, but the arguments were not
accepted by the courts.

12 Cf n. 11 above.
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of the general rule if there was a common habitual residence of both the perso
claimed to be liable and the person sustaining the damage.’* Additionally, th:
national set of rules on the law applicable to tort had already establishe;i an
escape clause in favour of lex loci dammni in cases in which the general rule
(lex loci delicti commissi) did not provide for compensation.'*

Therefore, just like in most Member States, the main distinction between the
Rome II Regulation (lex loci damni) and national private international law rules
(lex delicti commissi) is the general criterion: previously, the law applicable to
torts was lex loci delicti commissi, whereas now the European conflict-of-laws
rule elects lex loci damni. Hence, the aspect of the Rome II Regulation that has
been most often considered by the national courts is the determination of the
place where the damage occurred. In fact, Article 4(1) and Recital 17, which deal
with the determination of the place of the direct consequences of the tort, are the
most commonly applied rules of the Rome II Regulation.

The other main difference is the existence in the Rome II Regulation of party
autonomy. However, no case has come before the Portuguese courts in which the
parties had chosen the law applicable to tort.

2.2, RELEVANT CASES

Most of the cases decided by Portuguese courts that apply the Rome II Regulation
“have concerned traffic accidents that occurred in Spain, causing damage to
persons with habitual residence (or central administration) in Portugal. In these
cases, it has been discussed what damages were relevant to establish the country
in which the damage occurred. These rulings have used two different solutions
one of them clearly undermining the purpose of the Rome II Regulation via thé

erroneous application of Article 4.

To .show the tendencies of Portuguese courts as regards the interpretation
of Article 4(1) of the Rome II Regulation, I highlight three cases on traffic

Cf. Article 45(3) of the Portuguese Civil Code. Internal rules on the conflict of laws also
admitted the overlook of the general rule if both parties had the same nationality: If
hov.vever, the person claimed to be liable and the person sustaining damage both havé thé
nationality of the same country or their habitual residence in the :ame country, and were
occasionally abroad, the law of that country shall be applicable, without prejuéice of the
mandatory provisions of the law of the country where the event occurred.

Unlike the one in Article 4(3) of the Rome II Regulation, this escape clause has a substantive
purpose, overriding the general rule not because of the existence of a closer connection
but to fulfil a goal (compensation of damages) when the lex loci delicti commissi did not
hold the person liable. Emphasising the contrast, cf. Rut Moura Ramos, Estudos de Direito

gz)tfrnacional Privado da Unido Europeia, Imprensa da Universidade de Coimbra, Coimbra
6, p. 117. 7 ’
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collisions: two correct decisions and the one in which, in my understanding, the
court wrongly applied the European rules.

The first case came before the Lisbon Court of Appeal and concerned
a traffic accident in Spanish territory, in which a car driven by a Spanish
citizen (with habitual residence in Spain) caused damage to a truck owned
by a Portuguese company governed from Portugal.' In court, the Portuguese
company (the legal person sustaining the damage) claimed compensation
for the time the truck was stopped for repairs and not being used in the
company’s activity. Thus, it was argued that the ‘country where the damage
occurred’ was Portugal (Article 4(1)) and, therefore, there was no ground for
exemption from liability, since Portuguese law establishes a limitation period of
three years (which had not been exhausted). On the other hand, the Spanish
driver argued that there were grounds for exemption: he claimed the damage
was the harm done to the truck in Spain and, therefore, Spanish law would
be applicable, with its one-year limitation period (which had already been
exhausted).

Similarly, in the second case,'® a Portuguese driver with habitual residence
in Portugal sustained damage as a result of a road accident that occurred in
Spain and claimed liability of a Spanish driver with habitual residence in Spain.
The Portuguese driver asked for compensation for the costs of repairing the
car, a service which had taken place in a garage in Portugal. Thus, the person
sustaining the damage argued that Portuguese law was applicable (with its
three-year limitation period), since the costs were incurred in Portugal. The
person claimed to be liable, however, argued that the only relevant damage was
the direct harm to the car, thus contending that Spanish law and its limitation
period of one year applied.

In both cases, the court was required to interpret the concept of the relevant
‘damage, in order to determine the place where the damage occurred: the victims
argued for the relevance of ‘the location from which reparation was demanded
in court’; while the persons claimed to be liable held that what was relevant
was the first consequence of the event. On this matter, both the Lisbon Court of
Appeal as the Supreme Court of Justice decided, referring to Recitals 16 and 17,
that the relevant damage is the first consequence of the event — the place where
people were injured or the property was damaged - notwithstanding its indirect

15 judgment of the Lisbon Court of Appeal of 11 January 2013, case 3774/12.2TJLSB-A.L1-7
(available via <http:/lwww.dgsi‘pt/jtrl.nsf/33182fc732316039802565faOO497eec/d03066b0c5
b0994980257bc200692£35?0penDocument>).

16 Judgment of the Supreme Court of Justice of 1 April 2014, case 1061/12.5TVLSB.L1.51
(available via <http://www.dgsi.pt/jstj‘nsf/954f0ce6ad9dd8b980256b5f003fa814/e29fb62bf9
4665d980257cad004f7726?OpenDOcument&Highlight“—“O,1061%2F12.5TVLSB‘L1,51>).
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Beyond the interpretation of Article 4(1), I idenﬁiﬁed a judgment V\}’i’l:}]ie
Article 4(2) was used - applying the law of common habitual residence of bot ;
person claimed to be liable and the person sustaining damage. .Tk.xe case concirr.xe
a traffic collision that occurred in Portugal between tv.vo Ukrainian citizens 1v1tng
in Portugal; the court applied Portuguese law because it was th.e law of t.he couil rzlr
of the habitual residence of both the parties.*! Although th1sl rule dld.nojt ead
to a different solution (since the general rule of le.x loci c.iamm already indicate
Portuguese law), this is an example of the use of this specl:le.al norm. .

Beyond traffic accidents, I identified only one decision on tort given by az
lower court. It concerned the professional liability of a Portuguese not.ary 1'n.no
having informed the buyer of a property located i‘n Portugal (a Spanish l:mze;ri
living in Spain) of the existence of a real security right over the property boug

consequences. Therefore, Spanish law was established as being applicable to
the tort."” In my understanding, these rulings show a correct application of the
Rome II Regulation.'3

A very different solution - and, in my view, an incorrect decision ~ was given
by the Guimaraes Court of Appeal in a similar case concerning a road accident
that occurred in Spain between a person with habitual residence in Portugal (the
person sustaining the damage) and a Spanish citizen living in Spain.'® In this
case, the court established that the relevant damage was the cost of repairing
the car, which had been carried out in a garage in Portugal. Therefore, the court
established that Portuguese law was applicable and, in my opinion, contradicted
Recitals 16 and 17.%0

In these cases, even though the parties had different interpretations of Article 4 of the
Rome II Regulation, no preliminary ruling was requested from the CJEU. Regarding the
first case (the one from the Lisbon Court of Appeal), perhaps the national court decided
not to refer the case because there was a judicial remedy under national law (according to
Article 672 of the Portuguese Civil Procedure Code). However, in the case decided by the
Supreme Court of Justice, no judicial remedy existed. Therefore, it was possibly assumed that
‘the correct application of Community law may be so obvious as to leave no scope for any
reasonable doubt as to the manner in which the question raised is to be resolved’ and that,
consequently, ‘the national court or tribunal [may] refrain from submitting the question to
the court of justice and take upon itself the responsibility for resolving it’ — Case 283/81,
CILFIT [1982] ECR 3415, Recital 16.

In fact, the absence of preliminary ruling cannot be explained by the existence of a previous
decision of the CJEU on the interpretation of Article 4(1) of the Rome II Regulation, since
the only verdict was given in Case C-350/14, Florin Lazar.

Other good examples must be stressed. Firstly, the Judgment of the Coimbra Court of Appeal
of 9 January 2012, case 1473/10.9T2AVR.C1 (available via <http://www.dgsi.pt/jtrc.nsf/
c3fb530030ea1c61802S68d900ScdSbb/43eafe5d809eb893802579950059b777?0penD0cument>).
In this case, although the court decided that the Rome II Regulation was not applicable
(since the road accident occurred on 27 August 2007), the judges highlighted the concept
of direct damage as the place where persons were injured or property was harmed. Secondly,
a decision from a lower court (Judgment of the Court of Pévoa do Varzim of 30 August
2016, case 461/13.8TBPVZ), between a Spanish citizen living in Spain and a Portuguese
citizen living in Portugal, concerning a road accident which took place in Portugal.
The court decided in favour of the application the law of the country where the road
accident occurred (Portugal), thus holding that the direct damage was the relevant fact to be
ascertained.

Judgment of the Guimardes Court of Appeal of 29 October 2013, case 225/12.6 TBAMR.G1
(available via <http://www.dgsi.pt/jtrg.nsf/86c25a698ede7ch7802579¢c004d3832/296884764
€6120cb80257¢28003d756b?0penDocument>).

Again, just like in the judgment referred to in n. 17 above), although the parties had different
interpretations of Article 4 of the Rome II Regulation, no preliminary ruling was requested
from the CJEU. It is not clear whether the court decided not to make such a reference
because it thought there was a judicial remedy under national law (according to Article 672
of the Portuguese Civil Procedure Code). However, because this interpretation contradicts
the opinion of the CJEU in Case C-350/14, Florin Lazar, the Portuguese court should have
referred the case for a preliminary ruling if it was not intending on following the CJEU’s
interpretation.

20
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in the notary’s office (in Portugal). In this case, the c'ourt submitted the case t(?[
Portuguese law, without giving much of an explanation. It seems that the r.:o‘ur

believed the direct damage was the harm to the assejcs of the.person susteumfng
the damage at the moment he purchased the building bearing a real security

right.??

2.3. ISSUES NOT COVERED IN CASE LAW

As can be seen, most aspects of the Rome II Regulation have not be‘en dealt wi}tlh
by Portuguese courts. In fact, there is no case in which the }?arnes‘ cZose ;c e
law applicable to torts (Article 14) and no judgment con'cerr.nng lois de Pgllce
(whether of the lex fori or of third countries). The application of ove:rrl1 1n§3;
mandatory provisions of third countries is, however, br.oadly fiebated by egaI
doctrine when there is no rule on its treatment (like in Article 16 Rome I

Regulation).?®

21 Cf. Judgment of the Court of Pévoa do Varzim (Lower Court) of 15 June 2016, case
.GTBSTS.

z chf_/lllfng;ent of the Court of Pévoa do Varzim (Lower Court) of 7 June 2016, case 406§ li?Tzﬁj

23 Rur Moura Ramos, Da Lei Aplicdvel ao Contrato de Trabal.ho Internactonal, dmf thiré
Coimbra, 1990, p. 719, argues the equal treatment of lois de pc{llce of the lex fori ar; SiNTOS
countries prompts uniformity of decisions. Howeve.r, ANTO'NIO MARZ)UESdDO > Teom;
As Normas de Aplicagdo Imediata no Direito Internacional Prlvaflo‘— Esbogo e un;Privado
Geral, Vob. II, Almedina, Coimbra, 1991, pp. 1046 and 1047, anc‘i erezto In.ternaczl(l)‘ng i 2001,
Vol. I, Introdugio, Associagio Académica da Faculdade de Dlre%to de Lx.sb(.)a, Cls o ,.térioz
p. 300; NuNo ANDRADE P1ssarra, ‘Normas de Aplicagdo Irgedxata e D%re}to Comum-t 'n-O)
Normas de Aplicagdo Imediata, Ordem Piblica Internacional e Direito omubr?;'gadé
Almedina, Coimbra, 2004, pp. 9-140, p. 46; DARIO MOUR.A VICE%\ITE, Da Responsc613z7z ¢
Pré-Contratual em Direito Internacional Privado, Ahnfzdma, Comllbra, 20‘01,dp. ; R e;gs
‘Método Juridico e Direito Internacional Privado, Direito Internaczonal‘ Priva ? - ?stflz1 ird,
Vol. 11, Almedina, Coimbra, 2005, pp. 7-37, p. 30, all hold that the lois de police o
countries can only be applied if there is a special rule on that matter.
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I found no case using Rome II's special rules on product liability, unfair
competition, environmental damage, intellectual property rights or industrial
action, no judicial decisions on either unjust enrichment or negotiorum gestio; no
case in which overriding mandatory provisions were applied or even considered;
no ruling referencing rules of safety and conduct (Article 17); no ruling applying
the escape clauses; and no case invoking ordre public.

3. APPLICATION OF ROMEI
3.1. THE NATIONAL LANDSCAPE

Compared to the Rome IT Regulation, the application of the Rome I Regulation is
noticeably more frequent. In fact, within the selection of publicly available court
rulings, dozens of decisions can be found. Some of these decisions discuss only
the Regulations rule on application in time (Article 28), declaring that contracts
concluded before 17 December 2009 are subject to the 1980 Rome Convention
on the Law Applicable to Contractual Obligations.2*

According to Luis pe LiMa PINHETRO, ‘Apontamento sobre as normas de aplicacio necessria
perante o direito internacional privado portugués e o artigo 21.° do Cédigo Civil de Macau;
Revista da Ordem dos Advogados, Year 60, Vol. T (January), 2000, pp. 23-48, p. 41, there
must be a rule of lex fori indicating a certain category of norms of some foreign legislation
which could be considered if they are lois de police i.e. you can only give preference to foreign
lois de police if national law provides a rule explicitly allowing it (Lufs DE Lima PINHEIRO,
n. 6 above, p. 162, and n. 4 above, pp. 296 and 308 f£.).

# Cf. Judgment of the Evora Court of Appeal of 4 November 2013, case 202/11.4TBLLE.El
(available via <http://www.dgsi.pt/jtre.nsf/134973db04£39b£2802579bf005{080b/54d2598ebd
97112980257del 0056fc2a?OpenDocument&Highlight=0,202%2F11.4TBLLE.E1 >),
concerning a contract concluded in London on 17 June 2009 between two British citizens; Judgment
of the Porto Court of Appeal of 29 May 2015, case 529/13.0TTOAZ.P1 (available via <http://
www.dgsi.pt/jtrp.nsf/56a6e7121657£91e80257cda00381£df/4c304f5b3a31e5fd80257¢7c004
8113620penDocument&Highlight=0,529%2F13.0TTOAZ.P1>), concerning an individual
employment contract concluded on 9 February 2009; Judgment of the Porto Court of
Appeal of 29 May 2014, case 254/05.6TBVLP.P1, (available via <http:/fwww.dgsi.pt/jtrp.
nsf/56a6e7121657f91680257Cd300381fdf/deld31c36619152480257cf200466fda?0penDOC
ument&Highlight=0,254%2F05.6 TBVLP.P1>), concerning a sales contract concluded on
18 November 2004; Judgment of the Porto Court of Appeal of 5 May 2014, case 525/09.2TTPRT.
P1 (available via <http://www.dgsipt/jtrp.nsf/56a6e7121657{91e80257cda00381£df/4eb26
5¢1211558b280257¢d9003¢b679?0penDocument&Highlight=0,525%2F09.2TTPRT.P1>),
concerning an individual employment contract concluded on 17 March 2003; Judgment of
the Lisbon Court of Appeal of 11 April 2015, case 2998.14.2TTLSB.L1-4 (available via <http://
www.dgsi.pt/jtrl.nsf/33182£c732316039802565f200497 eec/55018aca6d94e18¢80257¢fa003a
€20820penDocument&Highlight=0,2998.14.2TTLSB.1.1-4%20>) concerning an individual
employment contract concluded on 1 December 2005; Judgment of the Lisbon Court of
Appeal of 18 April 2012, case 914/09.2TTLSB.L1-4 (available via <http://www.dgsi.pt/jtrl.nsf/
33182£c732316039802565£200497 ¢ec/cbdd4c5052a0ecaf302579ec00450e5520penDocument&
Highlight=0,914%2F09.2TTLSB.L1-4>), concerning an individual employment contract
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I have not found any case where the Rome I Regulation was overlooked by
the national courts: in all cases concerning contracts involving a conflict of laws
concluded after its entry into force, the Rome I Regulation was applied.?’

The European rules on contractual obligations have two important differences
from the national set of norms (Articles 41 and 42 of the Portuguese Civil Code),
although the national conflict-of-laws rules already establish party autonomy
(allowing express or tacit choice of the law applicable to contracts).?

The first difference is the generosity of party autonomy under the Rome I
Regulation. The national rules only allowed the choice of the laws of countries
that had a connection to the contract or of laws the application of which served
a rightful interest of the parties.?’ In addition, the possibility of choosing a
law applicable to only part of the contract and of having interchangeable laws
governing the contract was not explicitly legally authorised.

concluded in July 2007 between a Portuguese employee and a Dutch company; Judgment of
the Lisbon Court of Appeal of 16 June 2011, case 6422/06.6TVLSB.L1-2 (available via <http://
www.dgsi.pt/jtrl.nsf/33182£c732316039802565fa00497eec/084161208851801a802578cc00
3d497f20penDocument&Highlight=0,6422%2F06.6TVLSB.L1-2>) concerning a contract
on the sale of goods concluded in 2005 between a company with central administration in
Portugal and a company with central administration in Spain; Judgment of the Supreme
Court of Justice of 12 May 2016, case 2998/14.2TTLSB.L1.S1 (available <http://www.dgsi.pt/
jstj.nsf/954f0ce6ad9dd8b980256b5{003fa814/b89a5ect77e3159¢80257fb2003d31e220pen
Document&Highlight=0,2998%2F14.2TTLSB.L1.S1>), concerning an individual employment
contract concluded on 1 December 2005; Judgment of the Supreme Court of Justice of
12 May 2016, case 2998/14.2TTLSB.L1.S1 (available via <http://www.dgsi.pt/jstj.nsf/954f0
ce6ad9dd8b980256b5f003fa814/b89%a5ec177e3159¢80257fb2003d31e2?OpenDocument&
Highlight=0,2998%2F14.2TTLSB.L1.S1>), concerning an individual employment contract
concluded on 9 February 2009; Judgment of the Porto Court of Appeal of 2 June 2014, case
930/08.1TTPRT.P2 (available via <http://www.dgsi.pt/jtrp.nsf/56a6e7121657f91e80257cdal
0381£df/bdb6210bbadf9a9780257cfb0045f055?0penDocument&Highlight=0,930%2F08.1T
TPRT.P2%20>), concerning an individual employment contract concluded on 20 October
2005; Judgment of the Coimbra Court of Appeal of 20 April 2016, case 234/10.0TTCTB.
C1 (available via <http://www.dgsi.pt/jtrc.nsf/c3fb530030ealc61802568d9005cd5bb/0d990
c317ee7dbb380257fa20049854d?OpenDocument&Highlight=0,234%2F10.0TTCTB.C1>),
concerning an individual employment contract concluded on 5 March 2008.

25 However, with regard to contracts concluded before 11 December 2009, I identified one
ruling where a lower court determined the applicable law by using national rules on the
conflict of laws, instead of following, as it should have, the 1980 Rome Convention (which
has been in force in Portugal since 1 January 1994, since Portugal acceded via the 1992
Funchal Convention on the Accession of the Kingdom of Spain and the Portuguese Republic
to the Rome Convention on the Law Applicable to Contractual Obligations). Cf. Judgment
of the Penela Lower Court of 17 March 2014, case 51/11.0TBPNL. In this decision, the court
debated the validity of a contract between two British citizens with habitual residence in
Portugal concluded on 17 March 2008. The court established that the Rome I Regulation was
not applicable (Article 28 Rome I) and used the national set of rules on the conflict of laws,
instead of following, as it should have, the 1980 Rome Convention.

26 In fact, Article 41 of the Portuguese Civil Code establishes that contracts shall be governed
by the law chosen by the parties, explicitly or tacitly.

27 Article 41(2) of the Portuguese Civil Code. For a comparison of both systems, cf. Rut Moura
RaMOS, n. 14 above, p. 81.
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The second main difference is the determination of the law applicable
in the absence of choice. The national rules did not provide different criteria
depending on the type of contract: in the absence of choice, all contracts were
to be submitted to the law of the country of habitual residence of both parties.
If the parties had habitual residence in different countries, contracts in which
only one of the individuals could be deemed a beneficiary were submitted to the
law of the country where the sponsor had habitual residence; in all other cases,
the lex loci celebrationis rule applied. In addition, it must be emphasised that no
escape clause was provided, making these rules mandatory.

However, with the 1980 Rome Convention having come into force in Portugal
on 1 January 1994,% the national rules on the conflict of laws had already been
relegated to contracts concluded before that date.

3.2. RELEVANT CASES

Although most cases dealt with by the Portuguese courts have concerned the law
applicable to individual employment contracts, there are decisions on most of
the Rome I Regulation’s rules. Therefore, I have decided to select just a few, in
order to show how these rules are being interpreted by Portuguese judges.

3.2.1. DImplicit Choice of Law

When the parties expressly choose the law applicable to the contract, determining
it is unproblematic.?® More interesting are the judgments in which one of the
parties argued for the existence of an implicit choice of law with the opposition
of the other (who claimed that there had been no choice of law and, therefore,
asked for the application of Article 4 of Rome I Regulation).

The courts’ criteria for the determination of an implicit choice of law were
not developed from the Rome I Regulation, since both the national set of rules
and the 1980 Rome Convention already granted the possibility of tacit professio
iuris - case law which it seems will still be used within the scope of the Rome I
Regulation. Within previous conflict-of-laws rules, Portuguese courts decided
that a tacit choice of law could be determined by the existence of allusions to

% Portugal acceded to the 1980 Rome Convention via the 1992 Funchal Convention on the

Accession of the Kingdom of Spain and the Portuguese Republic to the Rome Convention on
the Law Applicable to Contractual Obligations.

It must be stressed that the Rome I Regulation'’s solution to the impossibility of choosing rules
that are not in force in any country (like the lex mercatoria) as the lex contractus is strongly
criticised, among Portuguese authors, by Lufs pE Lima PiNuEIRO, ‘Rome 1 Regulation:
Some Controversial Issues, Grenzen iiberwinden ~ Prinzipien bewahren: Festschrift fiir Bernd
von Hoffmann, HERBERT KRONKE AND KARSTEN THORN, Ernst und Werner Gieseking,
Biclefeld, 2011, pp. 242~257.
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collective labour agreements, by the existence of a choice of court, and by the
legal style in which the contract was written. On the other hand, the nationality
of the parties and the currency established in the contract were seen as irrelevant
for determining an implicit professio iuris.>

Within the scope of the Rome I Regulation, I identified only one ruling that
added new criteria for determining an implicit choice of law: Portuguese courts
decided the language in which the contract was written could not be used as a
relevant circumstance for declaring a tacit choice of law.?!

3.2.2.  General Rules on the Applicable Law in the Absence of Choice

There are some cases determining the law applicable to contracts by using the
Rome I Regulation’s general rules in the absence of choice. Most of them are

3 Cf Judgment of the Porto Court of Appeal of 29 May 2015, case 529/13.0TTOAZ.PI
(available via <http://www.dgsi.pt/jtrp.nsf/56a6e7121657f91e80257cda00381fdf/4c304f5b32a
31e5fd80257¢7c0048113620penDocument&Highlight=0,529%2F13.0TTOAZ.P1>). In this
ruling, the court decided - in relation to an individual employment contract submitted to the
1980 Rome Convention on the Law Applicable to Contractual Obligations — that there had
been an implicit choice of Portuguese law because the contract mentioned specific rules of a
Portuguese collective labour agreement and because the parties made an agreement giving
Portuguese courts exclusive jurisdiction.

In the same direction, in the Judgment of the Supreme Court of Justice of 12 May 2016,
case 2998/14.2TTLSB.LL.S1 (available via <http://www.dgsi.pt/jstj.nsf/954f0ce6ad9dd8b
980256b5f003fa814/b89%a5ec177¢3159e80257fb2003d31e2?0penDocument&Highlight=
0,2998%2F14.2TTLSB.L1.81>), the court decided - in relation to an individual employment
contract submitted to the 1980 Rome Convention - that there had been an implicit choice
of Portuguese law was made because the contract mentioned specific rules of a Portuguese
collective labour agreement, because the parties gave Portuguese courts exclusive jurisdiction,
and because the contract explicitly established the employee should take the national holidays
of the place in which the employee carried out his work (and not Portuguese national
holidays), a clause interpreted by the court within a tacit assumption that, in its absence,
Portuguese law would define the holidays and was therefore applicable to the contract.

It is not clear whether the courts used these criteria cumulatively or not. It seems the conclusion
on the existence of an implicit choice of law was a result of the cumulative verification of all
facts, which implies that the presence of just one of the criteria would not be enough.
Additionally, fudgment of the Coimbra Court of Appeal of 20 April 2016, case 234/10.0TTCTB.C1
(available via <http://www.dgsi.pt/jtrc.nsf/c3fb530030ealc61802568d9005cd5bb/0d990c
317ee7dbb380257fa20049854d?OpenDocument&Highlight=0,234%2F10.0TTCTB.C1>)
determined that the nationality of the parties and the currency used in the contract were not
relevant circumstances to justify an implicit choice of law. In this ruling, the court seemed
to find that the legal style in which contract was written could be a relevant indicator for
an implicit choice of law; however, because the contract related to Portuguese law and to
Santomean law (which are very similar), that criterion could not be used.

3 In fact, in the Judgment of the Lisbon Court of Appeal of 19 November 2015,
case 604/12.9TCFUN.L1-6 (available via <http://www.dgsipt/jtrl.nsf/33182fc73231603980
2565fa00497eec/720edcdfF38aafca80257f10003eal d62OpenDocument&Highlight=0,604%
2F12.9TCFUN.L1-6>), the court held that the fact the contract was written in Italian did not
imply an implicit choice of law.
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duration of each rental; therefore, Portuguese law was applicable, since it was the

simple, applying the law of the country where the central administration of
Jaw of the country of habitual residence of the service provider.?

the seller was located.? In other cases, it was discussed whether the releyy
nt

connecting factor was the central administration of the company or th

of its branch, agency or establishment (Article 19(2)).2% 1 identified onel Place
f:ase conbclerning the law applicable to a contract relating to a right in erorils
imm . . .

o a;;eltic :bfj?f‘i;y situated in Portugal, for which the parties did not choose
An interesting verdict, discussing which criterion of Article 4 was appropri
con.cerned a contract concluded in France between an Italian citizenp I%te)
habitual residence in Italy and a company with central administration in Port o
thr(?ugh which the Italian citizen engaged the Portuguese company to renltlg}?L
flat in Monaco. The contract was written in Italian, but the court decided that hls
}ang.uage of the contract did not imply an implicit choice of law; conse ua o
it discussed whether the law applicable to that kind of contra;t was fclh:riﬂ%
of the country where the immovable property was situated (Article 4(1)(c)) o
the law of the country of the landlord’s habitual residence (Article 4( 1)(d)), o
the law of the country where the service provider had its habitual resid oo
(Article 4(1)(b)). The applicable law depended on the characterisation o: Itl}?e
con‘tract: it mattered whether the contract was considered a contract relati .
a right in rem in immovable property, or a tenancy of immovable propert ;g
temporary use for a period of no more than six consecutive months, or a ¢ o
Jfor the provision of services. ’ ot
The court decided, against the argument of the Italian citizen, that it wa
contract for the provision of services, since none of the parties use,d the flat alsajl
because the Portuguese company could rent the flat to any tenant and decide the

32
Cf. Judgment of the Porto Court of Appeal of 3 October 2014, case 693/10.0TVPRT.C1.P1

f(;16veulable via <http://wwwdgsi.pt/jtrp.nsf/56a6e7121657f91e80257cda00381fdf/a8cb2fdd8bde
dl480257ca2004cb3b5?OpenDocument&Highlight=O,693%2FI0.0TVPRT CL.P1>);
éLi ér‘rlx;rlltb(;f t}.w Supreme Court o.f Justice of 26 February 2015, case 693/10.0TVP‘RT.‘CLP1.’
f7a5535142026 v1§ <http://www.dgsx.pt/jstj.nsf/954fOce6ad9dd8b980256b5f003fa814/3b5d7150
57 f8005e3e87?OpenDocument&Highlight=0,693%2FI0.0TVPRT C1.P1.51>)

Judgment on the Guimardes Court of Appeal of 9 June 2016, case 4085/15 7’1.‘8G‘MI.{-A él
(available via <http://Www.dgsi.pt/jtrg.nsf/86c25a698e4e7cb7802579ec004d'3832/165b5 ‘6 f
é9f2€24f§(?258014004a'4039?0penDOcument&Highlight:()AOSS%ZFI5.7T8GMR-A GI>)a )
(a‘;:i)lzailoz ;f Ti;};mf:/al Cou{lcﬂ o'f the Ins'titute of Notariats and Registries of 26 May 2611
b V! tp: /Ww.lrn.m).pt/secnons/irn/doutrina/pareceres/predial/zOIO/p-r—p-
sjc ct/downloadPlle/ﬁle/RPZZ3—20IO‘pdf?nocache:I318328677.59>).Thedecisi0n

;:;sﬁtr;(iz gwin bgl a c?urt stric'to sensu, but by the Legal Advisory Board of the National
Portugue::lea; Registry, which settles appeals from land registrars’ decisions. Within the
Lo Presideit Osfytsgen;) one can challex‘]ge decisions of registrars in court or by appealing
e president de nslt%tutg of Notariats and Registries; in the latter case, the President’s
pectsion wi Nota?at e, tg qng.mtlo account an opinion of the Legal Advisory Board of the
e or e )1a $ an Registries. An analysis of the case law shows that in every single

e Presi er.lts decision acknowledged the opinion of this council, which it al
the same authority as a court decisjon. ) sranisteimot
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Specific Rules on the Law Applicable to Individual Employment Contracts

3.2.3.
and to Contracts of Carriage

Although many rulings of Portuguese courts have used specific European
cules on the law applicable to individual employment contracts, all decisions
concerned contracts submitted to the 1980 Rome Convention: in these cases,
Portuguese courts compared the rules of the chosen law and the law applicable
in the absence of choice, affording the employee the protection of the last.® This
case law will probably be taken as a reference in cases concerning employment
contracts submitted to the Rome I Regulation; however, I found no decisions on
disputes arising from contracts concluded after 17 December 2009.

Beyond rulings on individual employment contracts, I found a single
decision concerning a contract for the carriage of goods, in which the court
submitted the contract to the law of the country of the habitual residence

of the carrier.’”

3.2.4.  Overriding Mandatory Provisions

Portuguese courts apply often a mandatory provision of the lex fori concerning
the law applicable to individual employment contracts, namely a rule of the
Portuguese Constitution prohibiting dismissal without fair cause,®® which is

3 Cf Judgment of the Lisbon Court of Appeal of 19 November 2015, case 604/ 12.9TCFUN.L1-6
(available via <http://www.dgsi.pt/jtrl.nsf/33182fc732316039802565fa00497eec/720€4cdﬁ38
aafc380257f10003ea1d6?OpenDocument&Highlight:0,6O4%2F12.9TCFUN.L1—6>),

36 Cf. Judgment of the Supreme Court of Justice of 12 May 2016, case 2998/14.2TTLSB.L1.51
(available <http://www.dgsi.pt/jstj.nsf/954f0ce6ad9dd8b980256b5f003fa814/b89a5€c177e
31S9e80257fb2003d3leZ?OpenDocument&Highlightz0,2998%2F14.2TTLSB‘L1.SI>),
concerning an individual employment contract concluded on 1 December 2005 between a
Portuguese employee with habitual residence in Portugal and a Spanish company, in which
Spanish law had been explicitly chosen. The court compared the provisions of the chosen
law and of the law applicable in the absence of choice and gave the employee the protection
afforded by Portuguese law (applicable in the absence of choice).

The same solution was provided in Judgment of the Porto Court of Appeal of 2 June 2014,
case 930/08.1TTPRT.P2 (available via <http://www.dgsipt/jtrp.nsf/56a6e7121657f91e
80257¢da00381£df/bdb6210bbadf9a9780257cfb0045£055?0penDocument&Highlight=
0,930%2F08.1TTPRT.P2%20>): even though the parties had expressly chosen French law, the
court compared the provisions on dismissal of French law with Portuguese law (applicable
in the absence of choice) and gave the employee the protection afforded by Portuguese law.
¥ Cf. Judgment of the Torres Vedras Lower Court of 11 March 2013, case 293447/11.1YIPRT.

3 Cf Article 53 of the Constitution of Portuguese Republic: ‘Workers are guaranteed job

security, and dismissal without fair cause or for political or ideological reasons is prohibited’
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http://www.dgsi.pt/jtrp.nsf/56a6e7121657f91e80257cda00381fdf/a8cb2fdd8bde561480257ca2004cb3b5?OpenDocument&Highlight=0,693%252F10.0TVPRT.Cl.Pl
http://www.dgsi.pt/jtrp.nsf/56a6e7121657f91e80257cda00381fdf/a8cb2fdd8bde561480257ca2004cb3b5?OpenDocument&Highlight=0,693%252F10.0TVPRT.Cl.Pl
http://www.dgsi.pt/jstj.nsf/954f0ce6ad9dd8b980256b5f003fa814/3b5d7150f7a5535480257df8005e3e87?OpenDocument&Highlight=0,693%252F10.0TVPRT.Cl.Pl.Sl
http://www.dgsi.pt/jstj.nsf/954f0ce6ad9dd8b980256b5f003fa814/3b5d7150f7a5535480257df8005e3e87?OpenDocument&Highlight=0,693%252F10.0TVPRT.Cl.Pl.Sl
http://www.dgsi.pt/jtrg.nsf/86c25a698e4e7cb7802579ec004d3832/165b5a6cfe92c24f80258014004a4039?OpenDocument&Highlight=0,4085%252F_15.7T8GMR-A.G_1_
http://www.irn.mj.pt/sections/irn/doutrina/pareceres/predial/2010/p-r-p-223-2010-sjc-ct/downloadFile/file/RP223-2010.pdf?nocache=1318328677.59
http://www.dgsi.pt/jtrl.nsf/33182fc732316039802565fa00497eec/720e4cdff38aafca80257fl0003eald6?OpenDocument8%253cHighlight=0,604%252F12.9TCFUN.Ll-6
http://www.dgsi.pt/jstj.nsf/954f0ce6ad9dd8b980256b5f003fa814/b89a5ecl77e3159e80257fb2003d31e2?OpenDocument&Highlight=0,2998%252F14.2TTLSB.Ll.Sl
http://www.dgsi.pt/jtrp.nsf/56a6e7121657f91e80257cda00381fdf/bdb6210bbadf9a9780257cfb0045f055?OpenDocument&Highlight=0,930%252F08.1TTPRT.P2%2520
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deemed to be an implicit loi dapplication immédiate of Portuguese law.* The
concept of overriding mandatory provisions traditionally used by the courts ig
similar to the definition provided by Francescakis, since it is used by Portuguese
legal authors. The courts define such provisions as those ‘which, by the
essentiality of their commands, transcend the spatial competence of the system
in which they are integrated, applying directly to international situations, taking
precedence over the law of the country designated by the conflict-of-laws rule 40
However, none of these cases concerned contracts within the temporal scope of
the Rome I Regulation. Additionally, I found no case dealing with the application
of lois de police of third countries.

3.2.5.  Formal Validity of Contracts and Characterisation Issues

There is a very interesting decision regarding the characterisation of provisions
on the formal validity of contracts when those norms are established to ensure
the contract’s substantive validity. The decision was not addressed by a court but

¥ Cf Judgment of the Porto Court of Appeal of 5 May 2014, case 525/09.2TTPRT.P1 (available via

<http://www.dgsi.pt/jtrp.nst/56a6e7121657f9180257cda00381£df/4eb265¢1211558h280257
cd9003eb679?OpenDocument&Highlight:O,525%2F09‘2TTPRT,P1>); Judgment of the
Lisbon Court of Appeal of 11 April 2015, case 2998.14.2TTLSB.L1-4 (available via <http://
www.dgsi.pt/jtrl.nsf/33182£c732316039802565£a00497eec/55018aca6d94e18c80257efa003ac
208?0penDocument&Highlight=0,2998.14.2TTLSB.L1-4%20>); Judgment of the Supreme
Court of Justice of 30 September 1998, case 985131 (available via <http://www.dgsi.pt/jstj.nsf/
954f0ce6ad9dd8b980256b5f003fa814/782a5a05901e6e7b802568chO3be47?OpenDocument&
Highlight=0,988131>); Judgment of the Supreme Court of Justice of 7 November 2012, case
377/07.7TTFUN.L1.51 (available via <http://www.dgsi.pt/jstj.nsf/954f0ce6ad9dd8b980256b5
f003fa814/43918af5a031701080257a3d002d3a73?OpenDocument&Highlight=0,988131>);
Judgment of the Lisbon Court of Appeal of 20 February 2013, case 3319/07.6TTLSB.L3-4
(available via <http://www.dgsi.pt/jtrl.nsf/33182£c732316039802565a00497 cec/4fctba3dsa
3f79d680257bc2004d67cf,?0penDocument&Highlightz0,3319%2P07.6TTLSB.L3—4>).
Judgment of the Porto Court of Appeal of 5 May 2014, case 525/09.2TTPRT.P1 (available via
<http://www.dgsi.pt/jtrp.nsf/5626e7121657£9180257cda00381fdf/4eb265¢1211558b2802
57cd9003eb679?0penDocument&Highlight=0,525%2F09 2TTPRT.P1>). The concept is
developed by Rut Moura Ramos, n. 23 above, p. 672; ANTONIO MARQUES DOS SANTOS,
‘Alguns Principios de Direito Internacional Privado e de Direito Internacional Pablico do
Trabalho) Estudos de Direito Internacional Privado e de Direito Piblico, Almedina, Coimbra,
2004, pp. 93-130, p. 105; ANTONIO MARQUES DOS SANTOS, n. 23 above, p. 940; ANTONIO
FERRER CORREIA, n. 7 above, p. 161; ANTONIO FERRER Correla, ‘Consideragdes sobre
o método do Direito Internacional Privado, Estudos em Homenagem ao Prof. Doutor ]. J.
Teixeira Ribeiro, Vol. IIL, Coimbra, 1983, pp. 1-92, p. 85; ANTONIO FERRER CORREIA, Direifo
Internacional Privado ~ Alguns Problemas, Almedina, Coimbra, 1997, p. 60; JoAo BAPTISTA
Macuapo, Ambito de Eficdcia e Ambito de Competéncia das Leis (reimpressdo), Almedina,
Coimbra, 1998, p. 279; Maria HureNa Brito, ‘Os Contratos Bancarios e a Convengédo de
Roma de 19 de Junho de 1980 sobre a lei aplicdvel as obrigacdes contratuais, Revista da
Banca, no. 28, 1993, pp. 75-124, p. 118.

40
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by the Legal Advisory Board of the National glstitute on Land Registry, which
from land registrars’ decisions. .
Setti;s:pc}z)?cl:act relating tf a right in rem in immovable property si‘tuatec(l1 ¥n
Portugal (for which the parties did not choose the applicable law), co.n;lude1 1r;
California, Portuguese law was established as the lex contractus (Article 4(1)(c
of the Rome I Regulation) but the formal validity was <'iebate$1. Th’e co'ntrac.t
satisfied the formal requirements of the lex loci celebrationis (California), since it
was concluded in a private document before a witness (a common-law no’taryz:i
However, if Portuguese law were applicable, the contract would _be f(?un
invalid; in fact, Portuguese law establishes that contracts; concerning rights
in rem in immovable property are formally valid only if concluded. by an
authentic instrument or by authenticated private doc.uments (where a c1v;l la\:r
notary or other official certifies the substantive l‘egahty of the contr'act), i tnod,
the contracts are declared substantively im;;zlid, since those are requirements a
1 ot only ad probationem.
Sub?ﬁ:tzrrgbailelilndealt Zvithpwas the characterisation o.f those requirementi
of Portuguese law: if they were taken to be formal requzremen‘ts, the cor?t;acd
would be valid, since Article 11(1) of the Rome I Regulation estab1.1s ;
the sufficiency of the form prescribed in Californian lavx.r; howéver, if the
ad substantiam requirement of an authentic instrument — since it 1's meant to
ensure the fulfilment of lex contractus — was characterised as a requlreme‘nt for
the substantive validity of the contract, Portuguese law would be apph.cabh;
(because the contract was submitted to Portuguese law) and the nullity o
1d be declared.
Con;tr 2i\(r:al:ssgzcl:lided that the ad substantiam requirement of Portu'gueS(? 1gw for an
authentic instrument was intended to prevent the substantive invalidity of the
contract and, therefore, was a validity requisite of substance and not. of f?rr}vl’z.
Accordingly, because Portuguese law was the lex c?ntractus, the nullity o1 t ei
contract was declared. This ruling followed the opinion of most Portuguese lega
authors on the characterisation of those provisions.*

41 Cf Decision of Technical Council of the Institute of Notariats and Registr.ies of 26 May 2202 131
(a\;ailable via <http://www.irn.mj.pt/sections/irn/ doutrina/pareceres/prefhal/ 201(;/.p-r-p- ;
2010—sjc—ct/downloadFﬂe/ﬁle/RP223’2010.pdf>). Cf, on the authority of this council,

. 34 above. o o

2 I’;his means that overlooking those requirements of form give rise to the substantive invalidity

i Civil Code.
of the contract — Article 220 of the Portuguese ’ o

43 Cf joko BaprTisTA MACHADO, n. 9 above, p. 357; Luis DE Lima PW-HEIRZi Dgierzlt:
Internacional Privado, Vol. II, Direito de Conflitos — Parte Especial, 3.1‘d edition, mel. d,
Coimbra, 2009, p. 159; AFonso PaTRAO, A aplicagio internacionalmente ampliada
das regr;s de notariado latino nos negécios imobilidrios, Estud.os em Hon.wnage;;() 16160
Conselheiro Presidente Rui Moura Ramos, Vol. II, Tribunal Constitucional, Lisbon, R

pp. 551-609, p. 557.
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http://www.dgsi.pt/jtrl.nsf/33182fc732316039802565fa00497eec/4fcfba3d6a3f79d680257bc2004d67cf?OpenDocument&Highlight=0,3319%252F07.6TTLSB.L3-4
http://www.dgsi.pt/jtrp.nsf/56a6e7121657f91e80257cda00381fdf/4eb265el211558b280257cd9003eb679?OpenDocument&Highlight=0,525%252F09.2TTPRT.Pl
http://www.irn.mj.pt/sections/irn/doutrina/pareceres/predial/2010/p-r-p-2232010-sjc-ct/downloadFile/file/RP223-2010.pdf
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3.2.6.  Escape Clause

There are no cases [ know of the effectively use the escape clauses of the Ro

Regulation. There are, however, rulings in which the court searched for releme :
elements to determine a country more closely connected with the co tV ant
other than the national law indicated in Article 4.4 Additionally, then -
co.urt decisions that apply the escape clause of the 1980 Rome C)onve;et' o
using criteria which will probably be employed within the scope of the Ro iy
Regulation: the court used it when the parties had the same nationality, belo:;;z;

to the same family, and spoke the I
tonatin V. poke the language of the country of both parties

4. CONCLUSION

.As has been seen, the case law of Portuguese courts does not cover all th
issues relating to the Rome I and Rome II Regulations. As regards the Rom (;
Regulation, there is no case on overriding mandatory provisions of th'ed
states, no judgment applying specific rules on consumer contracts or insumrilr
contracts, and no verdict applying the lex fori because of the inconsistenc Cef:
foreign law with international ordre public. "
Regarding the Rome II Regulation, the situation is even worse. The ublicl
available judgments applying the Rome II Regulation are scarce; as a 1r)esult }I,
founc? no case in which the parties chose the law applicable to torts; no Verdi)ct
app.lymg specific conflict-of-laws rules to product liability, unfair cc,)mpetition
.enV1ronmenta1 damage, intellectual property rights or industrial action: nc;
)ud.icial decisions on either unjust enrichment or negotiorum gestio; no ca;e in
which overriding mandatory provisions were applied or even cons’idered' and
_no ruling referencing rules of safety and conduct (Article 17). )
Although this collection of judicial rulings is not enough to draw an
conclusions, the lack of cases in which the parties had designated the Iaxzf/

44
Cf. Judgment of the Porto Court of Appeal of 10 January 2015, case 588/13.6VPRT.P1

givallable via <http://www.dgsi.pt/jtrp.nsf/56a6e71216S7f91680257cda00381fdf/03469e2b5
3065480257edc004a3748?OpenDocument&Highlight:0,588%2F13.6TVPRT P1>)
Judgment of the Lisbon Court of Appeal of 18 April 2012, case 914/09.2TTLSB. Ll-zi (avaﬁable ia
<http://www.dgsi.pt/jtrl.nsf/33182fc73231 6039802565fa00497eec/ct;dd4c5052a0 vaf
?02-579600045%55?OpenDocument&HighIight:O,914%2FO9.2TTLSB L1-4>) concernin ecan
individual employment contract concluded in July 2007 between a Pox.”tuguese employeegand
211 9]383tch company. In. this contract, the court used the exception clause of Article 6 (2) of the
s é(cin;e ionven‘uon on the Law Appli.cefble to Contractual Obligations, considering the
at both the employee and the administrator of the Dutch company were Portuguese
citizens and from the same (Portuguese) family, the labour orders were given in Portu gues.e
and the employee was in the Netherlands only during the execution of the contract =

45
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applicable to torts could perhaps be expected: if the parties could agree on the
applicable law, the dispute may have been solved out of court.

Considering exclusively the existing case law, I must address some interesting
issues on the application of these Regulations, which could identify both
difficulties and virtues of the Furopean rules on the conflict of laws.

The first issue concerns the characterisation of rules on the formal validity of
a contract. Despite not being addressed in Article 12 of the Rome I Regulation,
I believe that the Portuguese authorities decided correctly in assuming that the
rules of the lex contractus on form, which are intended to ensure the substantive
validity of the contract (by having a notary or other public official oversee it), are
to be employed if their infringement would cause the substantive invalidity of the
contract. In fact, in notarial systems where the conveyancer assumes a preventive
role, ensuring a superior degree of legal certainty, these rules on form concern
the substantive validity of the contract.

The second conclusion concerns Article 4(1) of the Rome II Regulation,
which was wrongly interpreted once in Portugal, which could suggest a certain
lack of dclarity. In fact, even though most decisions of Portuguese courts are
correct in this respect (applying the law of the country where the first damage

arose), it must be emphasised that in most cases there was a discussion between
the parties on the analysis of Article 4(1). As aforementioned, I found one
incorrect decision where it was held that the law of indirect consequences of
the event was applicable. Therefore, for the sake of clarity, the inclusion of the
criteria of Recitals 16 and 17 into the text of Article 4 could be considered.

The third conclusion concerns the disappearance of renvoi in the Rome I and
Rome II Regulations, vis-g-vis the internal rules of Portuguese law (in which
renvoi was pragmatically oriented, having only been accepted as it achieved
international consistency of decisions).*® In contrast to what might have been
expected, no judgment was found that applied the Regulations gave rise to
inconsistency of decisions; in fact, all cases exclusively concerned Member States,
which means international consistency was achieved in the fields of contractual

and non-contractual obligations, even without a renvoi system. This proves that
the unification of conflict-of-laws rules at the European level is a successful way

of promoting international stability.

46 Cf Articles 16-18 of the Portuguese Civil Code.
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